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TUESDAY, JULY 11, 2006 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:29 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Arlen Specter, Chair- 
man of the Committee, presiding. 

Present: Senators Specter, Hatch, Grassley, Kyi, Sessions, Gra- 
ham, Cornyn, Leahy, Kennedy, Biden, Kohl, Feinstein, Feingold, 
Schumer, and Durbin. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. 

SENATOR FROM THE STATE OF PENNSYLVANIA 

Chairman Specter. Good morning, ladies and gentlemen. The 
Senate Judiciary Committee will now proceed to hold a hearing on 
what response should be made to the decision of the Supreme 
Court of the United States on June 29th, a week ago Thursday, 
which held that the procedures in place for the trial of certain de- 
tainees in Guantanamo did not satisfy the Constitution of the 
United States or the Geneva Convention. Shortly after 9/11, Sen- 
ator Durbin and I introduced relevant legislation, as did Senator 
Leahy, Senator Graham, and others. The Constitution is explicit 
under Article I, Section 8 that the Congress has the authority and 
responsibility to establish the rules of trials of those captured on 
land or sea. And we are now proceeding to follow the requirements 
of constitutional and international law, as handed down by the Su- 
preme Court of the United States, and to do it in a way which will 
permit us to fairly try those accused of war crimes and will permit 
us to fairly, appropriately, and judiciously detain enemy combat- 
ants in accordance with the rule of law. 

The Judiciary Committee held hearings on Guantanamo in June 
of 2005. I made a trip to Guantanamo in August of 2005, and we 
had been working on legislation and had legislation prepared in an- 
ticipation of the Supreme Court decision, which we thought would 
require congressional action. And when the Court came down with 
its decision, it was studied, and we introduced proposed legislation. 
But it is a very complex matter, and we need to consider proce- 
dures to determine what is appropriate evidence; whether hearsay 
should be allowed; perhaps not at trials for war criminals or those 
charged with war crimes, but perhaps for detainees, the issue of 
whether a detainee’s statements can be used if there is a question 
about whether the statements were voluntary or coerced; the right 
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to counsel, the right to classified information; where the lawyers 
are JAG officers, they are cleared; where they are private counsel, 
they are not cleared. It is more complicated. There are many, many 
questions which have to be answered. 

We have a distinguished group of witnesses today. We have the 
Principal Deputy General Counsel for the Department of Defense, 
Daniel Dell’Orto, and we have the Acting Assistant Attorney Gen- 
eral in the Office of Legal Counsel, Steve Bradbury, who will be 
our two lead witnesses. 

We are shooting for an 11:30 adjournment. Witnesses will have 
5 minutes, and we will have rounds of questioning of 5 minutes. 

We did not have the witness testimony submitted in a timely 
way. Some of the witnesses were notified late, and that makes it 
difficult for members to prepare adequately. But we will proceed to 
do the best we can. 

Now let me yield to my distinguished Ranking Member, Senator 
Leahy. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator Leahy. Well, thank you, Mr. Chairman, and thank you 
for having this hearing. In a way, we pick up where the Judiciary 
Committee started almost 5 years ago, in November-December of 
2001, when we urged the President to work with us to construct 
a just system of special military commissions. 

In fact, Mr. Chairman, you and I introduced bills with proce- 
dures that would have complied with our obligations under law. It 
would have provided the kind of full and fair trials that the Presi- 
dent has said that he wants to provide. 

The hearing today follows the United States Supreme Court’s re- 
pudiation of the President’s military commissions. The Supreme 
Court determined that the Bush-Cheney administration’s system 
for prosecuting detainees at Guantanamo is illegal, and it told the 
President, in effect, to stop his illegal conduct. 

The decision has given our system of constitutional checks and 
balances a tonic that is sorely needed. The Supreme Court is right 
in holding that the President is bound to comply with the rule of 
law. One of our core American values is that no one is above the 
law. I commend the Supreme Court for acting as a much needed 
check on unilateral policies that stretch beyond the President’s law- 
ful authority. 

When the President announced the creation of these commis- 
sions, Alberto Gonzales, then the White House Counsel, touted 
them as a means to dispense justice swiftly, close to where our 
forces may be fighting. Were those the results? Not hardly. 

In the last 5 years, there have been no trials and no convictions 
of any of the detainees, and no one has been brought to justice 
through these commissions. Instead, precious time, effort, and re- 
sources have been wasted. 

Remember what I said: 5 years, no trials, no convictions. 

When the Bush-Cheney administration rejected our advice, re- 
fused to work with Congress and chose to go it alone in the devel- 
opment of military commissions, they made a mistake of historic 
and constitutional proportions. I hope the administration will begin 
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today’s hearings by admitting their mistakes and acknowledging 
the limits on Presidential authority. As Justice Kennedy empha- 
sized in his opinion, “subject to constitutional limitations, Congress 
has the power and responsibility to determine the necessity for 
military courts, and to provide the jurisdiction and procedures ap- 
plicable to them.” 

The Supreme Court’s decision is a triumph for our constitutional 
system of checks and balances. It stands for a very simple propo- 
sition: When Congress passes a law, the President is bound to fol- 
low it. The Congress passed the Uniform Code of Military Justice. 
Our country adopted and is bound to abide by the Geneva Conven- 
tions regardless of whether the Attorney General still considers 
them to be, in his word, “quaint.” 

This President decided not to follow the law. The Court said in 
America nobody is above the law, not even the President. 

You know, what is surprising is that in the opinions the three 
Justices who claim the mantle of conservatism were so deferential 
to the President they would not stand up for the rule of law. 

I am going to put my full statement in the record, but I do want 
to make a couple other points. 

Like you, Mr. Chairman, I am a former prosecutor, and I find it 
hard to fathom that this administration is so incompetent that it 
needs kangaroo court procedures to convince a tribunal of United 
States military officers that the worst of the worst in prison at 
Guantanamo Bay should be held accountable. Military commissions 
should not be set up as a sham. They should be consistent with the 
high standard of American military justice that has worked for dec- 
ades. If they are to be United States military commissions, they 
should dispense just punishment fairly, not just be an easier way 
to punish. 

For 5 years, the administration has violated fundamental Amer- 
ican values, damaged our international reputation, and delayed 
and weakened prosecution of the war on terror — not because of any 
coherent strategic view that it had, but because of its stubborn 
unilateralism and dangerous theory of unfettered executive power, 
augmented by self-serving legal reasoning. Guantanamo Bay has 
been such a debacle that even the President now says that it 
should be shut down. But the damage keeps accumulating. 

Some still will not admit this administration’s errors. They argue 
as if the United States should measure itself against the brutality 
of terrorists. Our standards in our great country have always been 
higher than that, and I disagree with their argument when it 
comes to the rule of law. I disagree when it comes to engaging in 
torture. I disagree when it comes to honoring our legal and inter- 
national obligations. Americans’ ideals are sullied whenever we re- 
sort to bumper sticker slogans about giving special privileges to 
terrorists. No one has urged that. 

The President says he is for fairness and justice. Well, so am I, 
so are you, so is everybody. But I would like to see a system that 
could determine guilt and punish the guilty. I am for a system that 
works, a system that honors the American values that have been 
part of our strength as a good and great Nation. 

Military justice is swift and effective. Courts-martial have been 
used to bring some members of our own armed forces that have 
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violated the law to justice. Meanwhile, not one of the prisoners at 
Guantanamo Bay, whom the President has called “the worst of the 
worst,” has been brought to justice. Not one. Iraq may well com- 
plete its trial of Saddam Hussein before a single Guantanamo de- 
tainee is tried. The system the administration created was fatally 
flawed. The President decided not to proceed promptly by courts- 
martial against the detainees. I remain willing to work to develop 
bipartisan legislation creating military commissions that will com- 
ply with our law. That is what I proposed 5 years ago. That is what 
you proposed 5 years ago. I will still work in a bipartisan fashion 
to do that despite the 5 years in which the administration has 
made it very clear they do not want to work with us. 

We need to know why we are being asked to deviate from rules 
for courts-martial, and we also need to see a realization by this ad- 
ministration that it is Congress that writes our laws and that no 
office holder, branch, or agency of our Government is above the 
law. 

So, Mr. Chairman, again, I thank you for holding these hearings. 
I went somewhat over time. I will put my whole statement in the 
record, but I think this is an extraordinarily serious matter. 

Chairman Specter. Without objection, your full statement will 
be made a part of the record. 

Senator Leahy. Thank you. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Chairman Specter. Our first witness is Daniel Dell’Orto, who 
holds a bachelor’s degree from Notre Dame, master’s from 
Pepperdine, law degree from St. John’s, and a master in law from 
the Georgetown University Law Center; colonel in the United 
States Army from 1971 to 1998; extensive background as a judge 
advocate; has been Principal Deputy Counsel since the beginning 
of President Bush’s administration. 

We welcome you here, Mr. Dell’Orto, and look forward to your 
testimony. 

STATEMENT OF DANIEL J. DELL’ORTO, PRINCIPAL DEPUTY 

GENERAL COUNSEL, OFFICE OF GENERAL COUNSEL, U.S. 

DEPARTMENT OF DEFENSE, WASHINGTON, D.C. 

Mr. Dell’Orto. Thank you, Mr. Chairman, Senator Leahy, mem- 
bers of the Committee. On behalf of the Department of Defense, 
please allow me to express my gratitude for the opportunity to ap- 
pear before you today and for the prompt and careful consideration 
by the Committee of necessary measures in response to the Su- 
preme Court’s decision in Hamdan v. Rumsfeld. 

Mr. Bradbury will speak shortly after me, and I will tell you in 
advance that I join wholeheartedly in his statement, and I ask that 
you consider these words as a supplement to his. 

The United States military has convened criminal tribunals 
other than courts-martial since the days of the very first Com- 
mander-in-Chief, George Washington. From the Revolutionary, 
Mexican-American, and Civil Wars on through World War II and 
the present, our Nation and its military have considered these tri- 
bunals an indispensable tool for the dispensation of justice in the 
chaotic and irregular circumstances of armed conflict. The military 
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commission system reviewed by the Court in Hamdan fits squarely 
within this long tradition. 

Tradition, however, is not the only justification for employing 
criminal adjudication processes other than courts-martial in times 
of armed conflict. Alternative processes are necessary to avoid the 
absurd result of adopting protections for terrorists that American 
citizens do not receive in civilian courts, nor do our service mem- 
bers receive in courts-martial. 

The court-martial system is not well known or understood out- 
side the military. One common misperception is that courts-martial 
must necessarily render a lesser form of justice because they fall 
outside the judicial branch. But the opposite is actually true. To 
protect in court those who protect us in battle and to avoid even 
the appearance of unlawful command influence, courts-martial are 
more solicitous of the rights of the accused than are civilian courts. 

For every court-martial rule that is arguably less protective of 
the accused than its civilian analogue, there are several that are 
indisputably more protective. For example, legal counsel is pro- 
vided without cost not just for the indigent, but for all. The rights 
to counsel and against self-incrimination are afforded earlier in the 
military justice system than in civilian practice. Instead of indict- 
ment by grand jury, which convenes in secret without the defend- 
ant and defense counsel, the military justice system requires for a 
general court-martial a thorough and impartial investigation open 
to the public and to the media, at which the accused and defense 
counsel may conduct pretrial discovery and call and cross-examine 
witnesses. The court-martial process allows open and full discovery 
of the Government’s information by the accused, a process more 
open and automatic than discovery in civilian criminal prosecu- 
tions. The speedy trial rules are more strict in the military justice 
system than in the civilian system. The statute of limitations that 
applies to most military offenses is shorter than the Federal stat- 
ute for terrorism offenses. And the rules for exclusion of evidence 
are more generous toward the accused than their civilian counter- 
parts. 

While tradition and common sense, therefore, provide strong sup- 
port for alternative adjudication processes for terrorists and other 
unlawful enemy combatants, military necessity is perhaps the 
strongest reason of all. It is simply not feasible in time of war to 
gather evidence in a manner that meets strict criminal procedural 
requirements. Service personnel are generally not trained to exe- 
cute military combat and intelligence missions while simulta- 
neously adhering to law enforcement standards, constraints, and 
concerns about chains of custody and authentication of evidence. 
Asking our fighting men and women to take on additional duties 
traditionally performed by police officers, detectives, evidence 
custodians, and prosecutors would not only distract from their mis- 
sion, but endanger their lives as well. 

Intelligence gathering would also suffer terribly. It would greatly 
impede intelligence collection essential to the war effort to tell de- 
tainees before interrogation that they are entitled to legal counsel, 
that they need not answer questions, and that their answers may 
be used against them in a criminal trial. Similarly, full application 
of court-martial rules would force the Government either to drop 
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prosecutions or to disclose intelligence information to our enemies 
in such a way as to compromise ongoing or future military oper- 
ations, the identity of intelligence sources, and the lives of many. 
Military necessity demands a better way. 

The Hamdan decision provides Congress and the President an 
opportunity to address these critical matters together. We look for- 
ward to working with you. Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Dell’Orto appears as a submis- 
sion for the record.] 

Chairman Specter. Thank you very much, Mr. Dell’Orto. 

We now turn to Steven Bradbury, Acting Assistant Attorney 
General, Office of Legal Counsel. Mr. Bradbury has a bachelor’s de- 
gree from Stanford, a law degree from the University of Michigan 
magna cum laude; practiced law with Kirkland and Ellis, where he 
was a partner for 10 years; and he has been in his current position 
in the Office of Legal Counsel since 2004. 

We appreciate your coming in, Mr. Bradbury, and the floor is 
yours. 

STATEMENT OF STEVEN G. BRADBURY, ACTING ASSISTANT 

ATTORNEY GENERAL, OFFICE OF LEGAL COUNSEL, U.S. DE- 
PARTMENT OF JUSTICE, WASHINGTON, D.C. 

Mr. Bradbury. Thank you, Mr. Chairman, Senator Leahy, and 
members of the Committee. 

The Supreme Court in Hamdan v. Rumsfeld held that the mili- 
tary commissions that the President established were inconsistent 
with the Uniform Code of Military Justice and the Geneva Conven- 
tions. The Court’s reasoning in Hamdan may be surprising and dis- 
appointing to many of us. Certainly it is without historical ana- 
logue. But it is not my intent to reargue the case this morning. The 
administration will, of course, as the President has said, abide by 
the decision of the Court. 

It is important to point out, however, that the Court did not 
question the authority of the United States to detain enemy com- 
batants in the war on terror, and its decision does not require us 
to close Gitmo or release any terrorist. The Court implicitly recog- 
nized that the vicious attacks of al Qaeda triggered our right to use 
military force in self-defense and that we are involved in an armed 
conflict with al Qaeda. 

The Court, furthermore, made clear that its decision rested only 
on an interpretation of current statutes and treaty-based law. The 
Court did not address the President’s constitutional authority and 
did not reach any constitutional question. Therefore, Hamdan now 
gives Congress and the administration a clear opportunity to work 
together to address the matters raised by the case, including the 
appropriate procedures governing military commissions. 

In moving forward after Hamdan, the basic question we must 
answer is how best to pursue the prosecution of al Qaeda and other 
terrorist combatants in this armed conflict. Hamdan held that Con- 
gress had restricted the President’s authority to establish proce- 
dures for military commissions. The Court read the Uniform Code 
of Military Justice to require presumptively that captured enemy 
combatants, including unlawful combatants such as al Qaeda ter- 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 POOOOOO FrmOOOlO Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



7 


rorists, will get the same military court-martial procedures that are 
provided for the members of our armed forces. 

But in trying al Qaeda terrorists for their war crimes, it is not 
appropriate, as a matter of national policy, not practical as a mat- 
ter of military reality, not required by the Constitution, and not 
feasible in protecting sensitive intelligence sources and methods, to 
require that military commissions follow all the procedures of a 
court-martial. 

All the issues with military commissions identified by the Su- 
preme Court can be addressed and resolved through legislation. 
That includes the use of hearsay evidence, for example. It includes 
the use of classified information. It includes the presence of the ac- 
cused. All of these issues can be addressed through legislation con- 
sistent with the Constitution and pursuant to statute adopted by 
Congress. The administration stands ready to work with Congress 
to do just that so that trials of captured al Qaeda terrorists can 
move forward. 

In its decision, Mr. Chairman, the Court also addressed the ap- 
plication of the Geneva Conventions to al Qaeda fighters in the war 
on terror. On this point, it is important to emphasize that the 
Court did not decide that the Geneva Conventions as a whole ap- 
plied to our conflict with al Qaeda or that members of al Qaeda are 
entitled to the privileges of prisoner-of-war status. The Court held, 
rather, that the basic standards contained in Common Article 3 of 
the Geneva Conventions applied to the conflict with al Qaeda. 

The Court’s conclusion that Common Article 3 applies to mem- 
bers of al Qaeda is a significant development that must be consid- 
ered as we continue the healthy discussion between the political 
branches about the rules governing the treatment of terrorist de- 
tainees. Of course, the terrorists who fight for al Qaeda have noth- 
ing but contempt for the rules of law and the laws of war. They 
have killed thousands of innocent civilians in New York, Wash- 
ington, and Pennsylvania and thousands more in numerous coun- 
tries around the world. They advocate unrestrained violence and 
chaos. They kidnap relief workers, behead contractors, journalists, 
and U.S. military personnel, and bomb shrines, wedding parties, 
restaurants, and hotels. They openly mock the rule of law, the Ge- 
neva Conventions, and the standards of civilized people every- 
where, and they will attack us again if given the chance. 

The United States has never before applied Common Article 3 in 
the context of an armed conflict within international terrorists. 
When the Geneva Conventions were concluded in 1949, the draft- 
ers of the Conventions certainly did not anticipate armed conflicts 
with international terrorist organizations. 

We are now faced, however, with the task of implementing the 
Court’s decision on Common Article 3. Last year. Congress engaged 
in significant public debate on the standard that should govern the 
treatment of captured al Qaeda terrorists. Congress codified that 
standard in the McCain amendment, part of the Detainee Treat- 
ment Act, which prohibits “cruel, inhuman, or degrading treatment 
or punishment,” as defined by reference to the established meaning 
of our Constitution for all detainees held by the United States. We 
all believed that enactment of the DTA settled questions about the 
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baseline standard that would govern the treatment of detainees by 
the United States in the war on terror. 

That assumption is no longer true. By its interpretation of Com- 
mon Article 3 in Hamdan, the Supreme Court has opposed another 
baseline standard — Common Article 3 — that we must now interpret 
and implement. 

On the one hand, when reasonably read and properly applied, 
Common Article 3 will prohibit the most serious and grave of- 
fenses. Most of the provisions of Common Article 3 prohibit actions 
that are universally condemned, such as violence to life, murder, 
mutilation, torture, and the taking of hostages. These, in fact, are 
a catalogue of the most fundamental violations of international hu- 
manitarian law, and, indeed, they neatly sum up the standard tac- 
tics and methods of warfare utilized by our enemy, al Qaeda and 
its allies, who regularly perpetrate gruesome beheadings, torture, 
and indiscriminate slaughter through suicide bombings. Consistent 
with that view, some in the international community, including the 
International Committee of the Red Cross, have stated that the ac- 
tions prohibited by Common Article 3 involve conduct of a serious 
nature. 

On the other hand, although Common Article 3 should be under- 
stood to apply only to serious misconduct, it is undeniable, Mr. 
Chairman, that some of the terms in Common Article 3 are inher- 
ently vague. 

Chairman Specter. Mr. Bradbury, how much longer will you re- 
quire? 

Mr. Bradbury. Approximately 1 more minute. 

Chairman Specter. Thank you. 

Mr. Bradbury. Common Article 3 prohibits outrages upon per- 
sonal dignity, in particular, humiliating and degrading treatment — 
a phrase that is susceptible of uncertain and unpredictable applica- 
tion. 

Furthermore, the Supreme Court has said that in interpreting a 
treaty provision such as Common Article 3, the meaning given to 
the treaty language by international tribunals must be accorded re- 
spectful consideration, and the interpretation adopted by other 
state parties to the treaty are due considerable weight. Accordingly, 
the meaning of Common Article 3 — the baseline standard that now 
applies to the conduct of U.S. personnel in the war on terror — 
would be informed by the evolving interpretations of tribunals and 
governments outside the United States. 

Many of these interpretations to date have been consistent with 
the reading that we would give to Common Article 3. Nevertheless, 
the application of Common Article 3 will create a degree of uncer- 
tainty for those who fight to defend us from terrorist attack. The 
meaning of Common Article 3 is not merely academic. The War 
Crimes Act makes any violation of Common Article 3 a felony of- 
fense. 

We believe, Mr. Chairman, that the standards governing the 
treatment of detainees by the United States in the war on terror 
should be certain and that those standards should be defined by 
U.S. law in a manner that will fully satisfy our international obli- 
gations. 
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Mr. Chairman, notwithstanding the problematic aspects of the 
Court’s opinion, the decision in Hamdan gives the political 
branches an opportunity to work as one to establish the legitimate 
authority of the United States to rely on military commissions to 
bring the terrorists to justice. It is also an opportunity to come to- 
gether to affirm our values as a Nation and our faith in the rule 
of law. We in the administration look forward to working with Con- 
gress to protect the American people and to ensure that unlawful 
terrorist combatants can be brought to justice consistent with the 
Supreme Court’s guidance. 

I look forward to discussing these issues with the Committee this 
morning. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Bradbury appears as a submis- 
sion for the record.] 

Chairman Specter. Thank you very much, Mr. Bradbury. 

We will now proceed to the 5-minute rounds for members’ ques- 
tioning. 

At the outset, I would ask each of you to review Senate bill 3614, 
which was introduced on June 29th, and give us your comments, 
where you think it is appropriate. 

Mr. Bradbury has said that he believes it is not necessary to fol- 
low all the procedures from courts-martial, and Mr. Dell’Orto has 
indicated his agreement with Mr. Bradbury’s statement. We would 
like to have a specification from each of you as to which provisions 
for the rules of courts-martial you think should not apply, and we 
would ask in addition that you supply to the Committee draft legis- 
lation which you think would be adequate to meet the test of the 
Supreme Court and adequately protect the classified, secret infor- 
mation which you have alluded to in your opening statements. 

The opening statements contain the expected level of generaliza- 
tion, and if you will provide responses to what I have asked for, 
do you think 2 weeks would be sufficient, Mr. Dell’Orto? 

Mr. Dell’Orto. I believe so, Mr. Chairman. 

Chairman Specter. Mr. Bradbury. 

Mr. Bradbury. Well, Mr. Chairman, I am happy right now to 
talk about specific provisions of the UCMJ. 

Chairman Specter. Well, I am going to ask you about some, but 

1 want you to respond to S. 3614 and the court-martial provisions 
that you do not think should be followed and draft legislation. We 
want to proceed expeditiously in coordination with the Armed Serv- 
ices Committee, and then ultimately with the House, so let’s say 

2 weeks from today to have the materials to us. 

Mr. Bradbury. I appreciate that. Mr. Chairman, I will provide 
responses on the draft legislation that you referenced and the spe- 
cific provisions — 

Chairman Specter. Well, let me proceed now — 

Mr. Bradbury. But, Mr. Chairman, only the President has the 
decision to introduce legislation from the executive branch, so the 
administration stands ready to work with Congress on legislation. 
I cannot commit, as I sit here now, that the administration will 
submit a particular bill. But I know the President looks forward to 
working and moving ahead quickly with Congress — 
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Chairman Specter. Mr. Bradbury, we understand that it is the 
President’s decision in the executive branch. What I am trying to 
do is establish the time parameters so we can get moving. 

Mr. Bradbury. I will take that back. Thank you. 

Chairman Specter. Okay. 

Let me take up three issues of criminal procedure: right to coun- 
sel, evidentiary standards, and the use of incriminating state- 
ments. Is there any doubt that either of you have that there has 
to be a right to counsel in proceeding by the military commission 
trying people for war crimes? 

Mr. Dell’Orto. No doubt in my mind, Mr. Chairman. 

Chairman Specter. Mr. Bradbury. 

Mr. Bradbury. Of course, Mr. Chairman, that was a right that 
was provided under the military commission procedures. 

Chairman Specter. With respect to enemy combatants who are 
not to be tried, Mr. Dell’Orto, do you think it is necessary to give 
those individuals counsel when their status is reviewed? 

Mr. Dell’Orto. I do not believe there is an absolute — there is a 
right to a detained enemy combatant to counsel to represent his in- 
terests with respect to his detention. We do provide — 

Chairman Specter. Well, the question isn’t whether there is a 
right. The question is whether we should legislate a right. Do you 
think that Congress would be correct if we give enemy combatants 
who are detained a right to counsel so that they can have an oppor- 
tunity to contest the reasons for their detention? 

Mr. Dell’Orto. I would disagree that we should legislate that 
provision with respect to detention. 

Chairman Specter. With respect to incriminating statements 
which have been made by detainees in Guantanamo, Mr. Bradbury, 
do you think that the rules which exclude coerced confessions 
should be applied by the military commissions as they are in civil- 
ian courts? 

Mr. Bradbury. Well, Mr. Chairman, as a matter of policy, the 
Detainee Treatment Act included provisions about statements ob- 
tained through coercive questioning and indicated in the context of 
the CSRTs, the Combatant Status Review Tribunals, that the 
CSRTs should weigh the probative value of those statements, and 
they could determine — 

Chairman Specter. So if the statements have high probative 
value, they ought to be admitted, even if they are coerced? 

Mr. Bradbury. It should be available to the decisionmaker in the 
CSRT process, for example, to weigh the probative value against 
the prejudice of the statements. I think that is the approach Con- 
gress took in the Detainee Treatment Act. We think that is an ap- 
propriate approach for the CSRTs — 

Chairman Specter. My time is about up. I want to ask one more 
question before the red light goes on. How much evidence should 
be presented to keep people detained in Guantanamo in enemy 
combatant status? I would like each of you to answer. 

Mr. Bradbury. Do you mean the standard of proof or the level 
of evidence? 

Chairman Specter. Correct. 

Mr. Bradbury. Well, that is a policy question. Obviously, the 
CSRTs that have been created are not required by international 
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law. It is a policy determination. It is open for Congress to look at 
that. We think — 

Chairman Specter. Mr. Bradbury, it is a policy question. What 
is your recommendation to Congress to establish the policy? 

Mr. Bradbury. We think that it does not necessarily have to be 
a preponderance-of-the-evidence standard, that perhaps a substan- 
tial-evidence standard could be used. But that is a question that 
we believe should be left up to the Department of Defense with re- 
spect to the CSRTs. In other words, we think the approach taken 
in the Detainee Treatment Act which allows the Secretary of De- 
fense to design standards and procedures for CSRTs and then pro- 
vides for court review of CSRT determinations is an appropriate 
one. And when the Congress addresses the issue of military com- 
mission procedures, at least initially we do not think there is a 
need to revisit the question of CSRT procedures. We think that was 
decided in the Detainee Treatment Act and that is an appropriate 
approach that has not been called into question by the courts. We 
think that should stay the way it is and that what we need to ad- 
dress in legislation is the military commission procedures and court 
review process. 

Chairman Specter. Mr. Dell’Orto, I am not going to ask you to 
answer the question because I want to move on, but just a final 
comment, Mr. Bradbury. I doubt very much that Congress is going 
to be disposed to leave these issues to the Department of Defense. 
When you talk about policy, we understand that it is a policy mat- 
ter. But the Congress is going to establish the policy. That is our 
job. So I would like to have your recommendations on the policy as 
to what Congress ought to establish. We are not going to leave it 
to the Department of Defense or give the Department of Defense 
a blank check. We are going to establish the standards and the pol- 
icy, but we want your input before we do it. 

Senator Leahy. 

Senator Leahy. Well, thank you, Mr. Chairman. I was interested 
in listening to Mr. Bradbury. I had spoken about trying to get away 
from thinking we could put all this thing down into kind of a 
bumper sticker sloganeering on the war. 

Mr. Bradbury, you spoke at great length about the beheadings by 
al Qaeda, the murders of wedding parties, and so on, something all 
of us find reprehensible. Are you suggesting that because we do not 
resort to that same thing that the United States is at a disadvan- 
tage? 

Mr. Bradbury. No, Senator, I am not. 

Senator Leahy. Okay. I thought we would clear that up because 
it certainly sounded otherwise in your testimony. 

Now, this Committee, as I mentioned before, held hearings a few 
weeks after the President’s military order was released in Novem- 
ber of 2001, 5 years ago. We asked the Attorney General and the 
administration to work with us in a bipartisan way to establish a 
fair and effective, legitimate system for trying detainees in Guanta- 
namo Bay. We offered to remove all doubts about their legality. 
And the response we received from your administration, the Bush- 
Cheney administration, was that you had all the power you needed, 
and basically you told us to take off. 
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Now, 4 V 2 years later, we find nobody has been brought to justice 
under that system; nobody has been convicted. The Supreme Court 
has said what the President set up on his own was illegal and that 
he is breaking the law by doing it. Is there any admission on the 
part of the Bush-Cheney administration that perhaps they were 
wrong? 

Mr. Bradbury. Well, Senator, I will say that in 2001 it was com- 
pletely reasonable, given the state of Supreme Court precedent, to 
approach the military commission issues the way the administra- 
tion — 

Senator Leahy. Well, I would disagree with that, Mr. Bradbury. 
We have had both Republicans and Democrats that said you need 
legislation. These are Republicans and Democrats who think about 
this a great deal, as I know you do, and who felt there was not a 
clear thing that would allow the President basically to act on his 
own, take the law into his own hands, and that is why Republicans 
and Democrats alike have told the administration let’s work on 
doing something that might actually stand up in any court. 

Now, 4 years later, we still have not seen anybody convicted. We 
have had a whole lot of litigation, a lot of wasted time. My question 
is: In hindsight, would it not have been better for the Bush-Cheney 
administration, instead of saying they would do this alone, to actu- 
ally have worked with the Congress and put together something, 
as we would have, that would have stood up and, having read the 
Hamdan decision, would have been upheld? 

Mr. Bradbury. Well, I will say. Senator, that it has never been 
the case in the history of the country that the procedures of mili- 
tary commissions have been established by legislation of Congress. 
That has always been something that has been left, in time of war 
and armed conflict, to the executive branch, and that is the way 
the executive branch proceeded here. 

Now, with 20/20 hindsight, obviously we are where we are. The 
Court has now spoken. It is now incumbent, we think, on both po- 
litical branches to get together. We very much want to work with 
you— 

Senator Leahy. I am glad to hear that because that was a com- 
pletely different attitude than you had 5 years ago, and had there 
been that attitude 5 years ago, we probably would not be in the sit- 
uation where we are, which is not a single detainee brought to jus- 
tice. 

Now does the administration intend to try any of these detainees 
through courts-martial? 

Mr. Bradbury. No, Senator. We do not believe, at least in gen- 
eral, that the use of the court-martial proceedings are appropriate. 
We think — 

Senator Leahy. We have a letter from retired judge advocates, 
including two former judge advocates general of the Navy, a former 
judge advocate general of the Army, and two brigadier generals, 
saying that we should start with the premise that we already 
have — to use their words, “start with the premise that the United 
States already has the best system of military justice in the world, 
and that throughout our Nation’s history both military commis- 
sions used to try enemies captured in war and courts-martial used 
to try our own personnel have applied the same basic procedures. 
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We are fortunate enough to have this tried and true system which 
would be used to bring terrorists to justice.” Are these retired judge 
advocates general wrong? 

Mr. Bradbury. Well, Mr. Dell’Orto I think can speak better than 
I to the issue. I will say from what little I know — and I will not 
question the expertise of the retired JAGs — the court-martial proce- 
dures are wholly inappropriate for the current circumstances and 
would be infeasible for the trial of these alien enemy combatants. 
Hearsay rules required by the UCMJ simply cannot be squared 
with the proceedings we are talking about here, and I will say. 
Senator, that a good example to look to is the international crimi- 
nal tribunals, for example, for the former Yugoslavia and for Rwan- 
da, which regularly allow the use of hearsay evidence, as long as 
the evidence is probative and reliable in the determination of the 
fact finder, and as long as it is not outweighed by undue preju- 
dice — a simple approach which is consistent with international 
practice in international criminal tribunals trying war crimes, 
which is what we are talking about here. So I think that approach 
is the approach to look to. 

We do not think it is appropriate, for example, to start with the 
UCMJ in its full panoply of procedural protections and rights and 
then talk about individual procedures that might be stripped out. 

Senator Leahy. Mr. Dell’Orto, do you agree? 

Mr. Dell’Orto. I do agree. Senator. 

Senator Leahy. Do you think these retired JAGs are wrong? 

Mr. Dell’Orto. Well, first of all, I do not know who they are. 
Senator, and I would suspect that there is going to be considerable 
disagreement with that view from other members of the uniform 
legal leadership. 

Senator Leahy. I will put their letter in the record and make 
sure you have a copy. It is Major General John Pugh, U.S. Army; 
Rear Admiral Donald Guter; Rear Admiral John D. Hudson; Briga- 
dier General David Brahms, U.S. Marine Corps; and Brigadier 
General James Cullen, U.S. Army, all retired. 

Chairman Specter. Without objection, the letter will be made a 
part of the record. 

Under our early-bird rule, we call on Senators in order of arrival, 
and they will be Senator Sessions, Senator Kyi, Senator Hatch, 
Senator Cornyn, and Senator Graham on the Republican side, and 
Senator Feinstein, Senator Kohl, Senator Feingold, Senator Biden, 
Senator Kennedy on the Democratic side. 

Senator Sessions. 

Senator Sessions. Thank you, Mr. Chairman. 

With regard to the decision of the Court and the court-martial 
process, it seems to me that they did not require a following of the 
specific standards of the United States court-martial. Is that cor- 
rect? 

Mr. Bradbury. That is correct. Senator. 

Senator Sessions. And I guess Justice Stevens suggested those 
were general procedures that would be considered in drafting, cre- 
ating a legitimate procedure? 

Mr. Bradbury. Well, Senator, of course, the Court only was ad- 
dressing the President’s authority under existing statutes. And 
what the Court said was under existing statutes, when the Presi- 
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dent sets up military commissions, presumptively their procedures 
have to he uniform with courts-martial unless there is a very 
strong, practical reason why they should vary from that. And they 
did not accept the President’s reasons. 

With respect to Congress and your choices in designing proce- 
dures, the Court set no limitations on that, did not speak to the 
limitations that might apply under the Constitution. 

Senator Sessions. Well, I think this is a key point, and I think 
we need to focus on it. This Congress has got to be realistic. I was 
in Iraq. I talked to the team that investigates bombings, examines 
the material and the bomb explosives to identify the people who 
may have done it. They identified a bomber that had made, they 
thought, many, many bombs, and this person was released on some 
technicality. 

All I would say is this is a life-and-death matter. People are 
dying in Iraq and can die in this country on a regular basis, and 
we have got to provide people with a legitimate trial process. I 
have no doubt about that. And I do not believe we have any basis 
or legitimacy in torture, which the President has consistently re- 
jected. 

But let’s talk about some of the practical problems of trying peo- 
ple captured somewhere on the battlefield in Afghanistan or in 
Iraq. They are now being held in Guantanamo. Mr. Dell’Orto, 
thinking about it from the Department of Defense’s position, have 
we got to have every witness who was present there at the time 
at the scene? We may not even know who they are, correct? 

Mr. Dell’Orto. Correct, Senator. 

Senator Sessions. And soldiers who go out and kick in a door 
and find bomb materials and information that implicates a certain 
person, they are not police officers; they do not maintain chain of 
custody like the average police officer is trained to do. Would they? 

Mr. Dell’Orto. That is absolutely correct. Senator. 

Senator Sessions. What about if there might be Iraqi citizens 
participating. Have we now got to search them out all over the 
world and bring them here because they may have been a witness 
to the events? 

Mr. Dell’Orto. It is a practical problem with respect to con- 
ducting trials away from the site of the offense. 

Senator Sessions. I think there are a lot of things that concern 
me about that. When we talk about coerced confessions, I am a 
prosecutor and I know how strict the rules are in the United States 
and in the courts-martial with regard to coerced confessions. But 
I have never believed — and a number of Justices on the Supreme 
Court have so dissented — that it is required you read someone the 
Constitution before you ask them questions about whether or not 
they were involved in an act, a criminal act. But we do that under 
the Miranda rules. We give them all these warnings. 

Do you think that those kind of warnings are required before 
someone should be tried under this commission process? 

Mr. Dell’Orto. Senator, under the Uniform Code of Military 
Justice, the right to remain silent, the so-called Miranda rights 
kick in far earlier than they do in a civilian police apprehension 
setting. And so — 
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Senator Sessions. They are even more strict in the court-martial 
military justice system than in the court system of the United 
States. 

Mr. Dell’Orto. That is the point, Senator. 

Senator Sessions. And then we would be providing these terror- 
ists who have been captured by untrained military officers, by sol- 
diers who are untrained in those issues, we would be trying them 
and providing them greater privileges than are legitimate under 
the — 

Mr. Dell’Orto. Under our civilian practice. 

Senator Sessions. Civil law. 

Mr. Dell’Orto. Yes, Senator. 

Senator Sessions. And with regard to coercion, Mr. Chairman, 
let me just say this: We do not allow any coercion. Do you remem- 
ber the great burial speech case where, 5-4, the U.S. Supreme 
Court ruled that a police officer had a man in the car with him, 
he had said he wanted counsel, he said, “Well, that young child is 
out there in the snow. You ought to tell where that body is so they 
can have a Christian burial.” That was the statement. And he said, 
“OK, turn left here,” and took them to the body. They struck that 
down as a coercive statement. 

We do not need to be providing that kind of privileges to people 
captured on the battlefield. I think this is very, very serious. It has 
tremendous practical implications. We want a fair trial. We want 
a just trial. We want to give people legitimate privileges that are 
necessary to a just trial. But all the provisions that are engrafted 
in the United States Code, State law, and Federal constitutional 
privileges are not required in military commissions. They never 
have been. 

So as we go forward, I just would urge that we be careful, Mr. 
Chairman, that we think this through, consider the practical impli- 
cations, and I am sure you will. 

Chairman Specter. Thank you very much. Senator Sessions. 

Senator Feinstein. 

Senator Feinstein. Thank you very much, Mr. Chairman, and 
welcome, gentlemen. Let me begin by trying to get a couple of facts 
straight. What is the detainee population today, not just Guanta- 
namo but the total detainee population today? 

Mr. Dell’Orto. We are talking about the war on terror. Senator? 

Senator Feinstein. Yes. 

Mr. Dell’Orto. I would say that it is probably on the order of 
about a thousand. 

Senator Feinstein. How many of the thousand have had some 
form of hearing? 

Mr. Dell’Orto. Well, all those that we have at Guantanamo 
have had their Combatant Status Review Tribunal hearings and at 
least, I believe, one Administrative Review Board hearing. 

Senator Feinstein. And the Guantanamo population is around 
400 today? 

Mr. Dell’Orto. It is a little bit higher than that, probably on the 
order of about 450, Senator. But, of course, it does vary. 

Senator Feinstein. So everybody there has had a hearing. Now, 
how many — and I do not know the correct words, but let me strug- 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 POOOOOO Frm00019 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



16 


gle. How many convictions and sentences have been leveled from 
the hearings? 

Mr. Dell’Orto. Well, those are administrative determinations, 
Senator, that determine, with respect to the Combatant Status Re- 
view Tribunal, first whether those people continue to be unlawful 
enemy combatants. So that is the first — that is the second deter- 
mination that is made as to the appropriateness of continuing to 
detain them. 

Senator Feinstein. Thank you. That is helpful. How many then 
are unlawful enemy combatants? 

Mr. Dell’Orto. Well, all of those who are currently at Guanta- 
namo have — 

Senator Feinstein. All 425, or whatever that — 

Mr. Dell’Orto. All 450, 425, whatever that current number is. 

Senator Feinstein. Okay. 

Mr. Dell’Orto. And the second review is the Administrative Re- 
view Board, which is conducted on an annual basis, to determine 
whether the person should continue to be detained. 

Senator Feinstein. And how many of those hearings have been 
held? 

Mr. Dell’Orto. At least one per detainee, is my belief at this 
point. 

Senator Feinstein. At Guantanamo. 

Mr. Dell’Orto. At Guantanamo, we may be actually going be- 
yond that at this point for the second round or third round of — 
probably the second round of those. 

Senator Feinstein. Okay. Now, this morning’s Financial Times 
is reporting that the Pentagon has reversed its policy on detainees 
and stated that the protections provided by the Geneva Conven- 
tions will be afforded to those at Guantanamo. Mr. Bradbury, in 
your written testimony, you state, and I quote, “The Supreme 
Court’s conclusions that Common Article 3 applies to members of 
al Qaeda is a significant development that must be considered as 
we discuss what standards and procedures govern.” 

Is the Financial Times correct? 

Mr. Dell’Orto. Senator, if I may, let me try to answer that. The 
Supreme Court spoke in Hamdan when it issued its decision. 
Based upon that decision, the Department determined that it 
would be appropriate to announce that decision to our forces and 
to ensure that what we believed to be the case prior to the decision 
was still the case, and that is that our people were being treated 
humanely. In order to ensure that that word got out and also that 
we had the opportunity to have our commanders in the field and 
others with responsibilities in this area report back that what they 
were doing was consistent with what our guidance had been pre- 
viously, that memo went out. It does not indicate a shift in policy. 
It just announces the decision of the Court and with specificity as 
to the decision as it related to the commission process. 

Senator Feinstein. Well, I know you regard the Geneva Conven- 
tions as vague, but let me ask it this way: Today, are the Geneva 
Conventions being carried out. Common Article 3? 

Mr. Dell’Orto. We believe that the treatment that all detainees 
are receiving under DOD control, under DOD custody, are being 
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treated in a manner that meets the Common Article 3 standard or 
exceeds it. 

Senator Feinstein. So the answer is yes? 

Mr. Dell’Orto. Yes. 

Senator Feinstein. Mr. Bradbury, in reading your testimony, be- 
ginning on page 4, you say that it is not possible to provide Mi- 
randa rights, a right to counsel, to utilize rules of evidence, you 
cannot get reliable hearsay evidence, no sworn testimony. 

Based on all of the areas that you feel that provide due process 
to people are not possible to grant in a setting such as Guanta- 
namo, do you believe that the Guantanamo facility still serves a 
useful purpose following the Supreme Court decision? Or would it 
be better to have a commission, if it was authorized by the Con- 
gress, function in surroundings closer to the availability of wit- 
nesses and evidence? 

Mr. Bradbury. Well, Senator, I am not in a position to express 
a military judgment, but it is my sense that Guantanamo certainly 
provides an important function of keeping dangerous terrorists off 
the battlefield. With legislation from Congress, military commis- 
sions for those detainees held at Guantanamo can move forward 
again. And just to clarify, in my testimony I am not suggesting 
they should have no right to counsel in military commissions. I am 
simply contrasting what we believe the military commission proc- 
ess should be against the Uniform Code of Military Justice require- 
ments that persons who are suspected of crimes, as soon as they 
are suspected of crimes, get their Miranda warnings and get free 
access to counsel immediately. And it is that kind of extraordinary 
access to counsel and Miranda warnings that we think, for exam- 
ple, would be inconsistent with simply questioning detainees to get 
vital intelligence from them. 

So that kind of access to counsel at that point in the proceedings, 
we are not saying that there should not be access to counsel for 
military commissions, absolutely not. The military commissions 
that the Secretary of Defense has set up does provide a right to 
counsel, a right, in fact, to both Government counsel provided by 
the military, a trained Government defense counsel, and the right 
to private counsel of the detainee’s choice, subject to certain condi- 
tions. And we would see no reason to change that in any legislation 
that we might talk to you about. 

Senator Feinstein. My time is up. Thank you, Mr. Chairman. 
Thank you. 

Chairman Specter. Thank you. Senator Feinstein. 

Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. I appreciate Senator 
Feinstein’s referral to that article in the Financial Times because 
I think it is important to clarify what the Defense Department’s po- 
sition is. And as I — well, Mr. Chairman, I ask unanimous consent 
that the statement of Gordon England regarding the application of 
Common Article 3 dated July 7, 2006, be inserted in the record at 
this point. 

Chairman Specter. Without objection, it will be made part of the 
record. 

Senator Kyl. And it is very clear that what Secretary England 
was saying is the Court has spoken, and, therefore — and I am 
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quoting now — “you will ensure that all DOD personnel adhere to 
these standards. In this regard, I request that you promptly review 
all relevant directives, regulations, policies, practices, and proce- 
dures under your review to ensure that they comply with the 
standards of Common Article 3.” 

In other words, Mr. Chairman, he is simply saying, in effect, that 
until something changes, we have got to follow what the Court said 
and just make sure that you do so, and I think that is appropriate 
under the circumstance. 

I would like to ask three questions here. First of all, to distin- 
guish between the matter of holding detainees to prevent them 
from returning to the battlefield from a decision to prosecute them, 
just give us a sense, Mr. Dell’Orto, of why that decision is some- 
times made and the rough number of people compared to the total 
detained to whom it would apply. 

And, second, I would like to have you just emphasize a little bit 
more the distinction between the rationale for our soldiers, whom 
we put in harm’s way and send into dangerous places to perform 
missions, and grant them rights under the UCMJ when they are 
accused of a crime, the rationale for the rights granted to them 
versus the rationale for treatment of terrorists captured on the bat- 
tlefield, is there a rationale for treating them equally? 

And, finally, if you could be a little bit more specific in detailing 
the damage to the prosecution, damage to intelligence collection, 
and damage to intelligence protection if you apply the UCMJ to 
terrorists, and I would be happy to specify that third question if 
I have gone too far here. 

Mr. Dell’Orto. With respect to the first part of the question. 
Senator, I think you were asking what decisions are made with re- 
spect to detention versus what decisions are made with respect to 
prosecution. 

Senator Kyl. Right. 

Mr. Dell’Orto. When we detain people on the battlefield, it is 
consistent with historical law of armed conflict that those people 
may be detained until the end of the conflict, whenever that may 
be. When prisoners were picked up during World War II, at the 
time of their capture they had no way of knowing how long they 
would be detained. And, indeed, we detained upwards of half a mil- 
lion principally German and Italian soldiers within the United 
States during World War II until the conflict ended, and even be- 
yond, before they could be repatriated. 

And so we go through that process with respect to these people. 
They are picked up on the battlefield. They are screened on the 
battlefield. Some number of them do wind up at Guantanamo, and 
some of them do remain in Afghanistan. Those detainees can be de- 
tained under the law of armed conflict until such time as this con- 
flict ends. Now, granted, it may take a significant period of time. 
We have already been at this longer than we were during World 
War II. 

We have taken some extraordinary steps in that we have re- 
turned some of these individuals to their countries based upon an 
assessment while the hostilities continue that they do not pose a 
significant threat to this country. 
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Now, there are some number of those who we believe to have 
committed acts that are so significant as unlawful combatants that 
they merit trial by military commission and for violations of the 
law of war. And so some number of those people are under scrutiny 
right now — some have been charged, others are under scrutiny — for 
the process of a military commission, whether — now based upon 
what this body proposes by way of legislation that is ultimately 
signed by the President, whatever form that might be. There are 
some number of those people, and probably on the order of right 
now I would say 50 to 80 or 100 or so who probably are serious 
candidates for commission processes. 

And so that is where we deal with those folks, and those people 
ultimately when they are tried, if they are convicted, will serve 
some sort of a sentence that is imposed by that commission. 

Senator Kyl. Before the time runs out, let me forget the third 
question for right now but at least ask you to comment on the sec- 
ond question I asked, which is: Is there a distinction between the 
rationale for the rights provided to members of our military under 
the Uniform Military Code of Justice and the rationale for the 
rights provided to terrorists? 

Mr. Dell’Orto. We have taken great care and this body has 
taken great care to ensure that our soldiers, sailors, airmen, and 
marines get the greatest protections possible in our court-martial 
process, going back to 1950, the Military Justice Act of 1950, in the 
aftermath of World War II. Given the concerns over the types of 
proceedings that were conducted by the court-martial equivalent 
during World War II, we did provide greater protections for our 
servicemembers. 

In 1968, we did the same as a result of concerns about lack of 
a trial judiciary, the role of the judge in a court-martial proceeding 
and other things, we further enhanced our system. And in 1983, we 
brought the Federal Rules of Evidence, to the extent that they can 
be applied, into that system as well — all because we wanted to en- 
sure that our soldiers, sailors, airmen, and marines and Coast 
Guardsmen had the best possible protection when they underwent 
the disciplinary process that is part of a court-martial. 

It contains numerous rights for an accused that go well beyond 
what, as I have said, we have in our civilian courts, go well beyond 
what takes place in domestic criminal courts in other countries. It 
would be ludicrous in my estimation to accord those sorts of rights 
at that level to that degree to the sorts of people we have here who 
would get far less in the way of protections were they tried in their 
home countries, wherever those countries might be. 

Senator Kyl. Thank you. 

Chairman Specter. Thank you very much. Senator Kyl. 

Senator Kohl. 

Senator Kohl. Thank you, Mr. Chairman. 

Gentlemen, in defending the need for military tribunals, the ad- 
ministration has claimed that the tribunals were important for 
swift justice in prosecuting enemy combatants, and yet here only 
several years later, only ten people have been charged, probably as 
a result of the questionable legal status of the tribunals them- 
selves. 
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Gentlemen, can we a^ee that there has to be a better way to 
prosecute the terrorists in our custody and achieve the administra- 
tion’s express desire for swift justice? 

Mr. Bradbury. Well, Senator, I would say that certainly in the 
wake of the Court’s decision, the only way forward with confidence 
to have military commissions where we can now swiftly bring them 
to justice is through legislation that puts military commissions on 
a solid footing in the eyes of the Court. 

The Court did leave open the theoretical possibility that the 
President could come back on his own and provide more of a de- 
tailed justification for why in particular instances he thinks it is 
impractical to use the court-martial proceeding. So the Court did 
leave us that option, but, frankly, I think at this point, as you sug- 
gest, the President believes it is better to move forward jointly with 
Congress to get legislation we can all agree on to define the mili- 
tary commission authorization and to some extent the procedures 
so that we can move forward and be ensured that at the end of the 
day they will be upheld by the courts. 

Mr. Dell’Orto. Senator, I would say that given the system that 
has been designed as structured, were this body to render its ap- 
proval for that system as it is currently configured with all the 
rights that are embodied in that system and allow us to go forward 
would be a very expeditious way to move these trials very quickly. 

Senator Kohl. Gentlemen, the majority’s opinion in Hamdan has 
been characterized by some as a rebuke of this administration’s ex- 
pansive theory of executive power. Do you agree with that charac- 
terization? 

Mr. Bradbury. I actually do not. Senator, because what I em- 
phasized at the beginning, the Court carefully, I think, made it 
clear it did not reach constitutional issues, did not address the 
President’s inherent authority under Article II, kept itself limited, 
and Justice Kennedy, who provided the fifth vote, made it very 
clear in his concurring opinion that his joining of the majority was 
quite limited and focused to two provisions in the UCMJ and the 
Common Article 3 provision of the Geneva Conventions that we 
have discussed. And all of the Justices, all eight of them, including 
Justice Breyer, for example, in his separation opinion, made it very 
clear that all of the issues the Court addressed could be addressed 
and resolved through legislation by Congress. 

Mr. Dell’Orto. I disagree with the characterization that you re- 
port, Senator. 

Senator Kohl. Gentlemen, in Hamdan, the Court said there 
were two options available for trying terrorist suspects in Guanta- 
namo under current law: first, the administration could use the ex- 
isting courts-martial system; and, second, it could use military 
commissions that comply with the requirements of the Uniform 
Code of Military Justice and Common Article 3 of the Geneva Con- 
ventions. 

Are either of these options, in your opinion, adequate? 

Mr. Dell’Orto. Senator, I would say, consistent with my earlier 
answer, that the most expeditious way to do it would be to essen- 
tially ratify the process that is already in place with the military 
commissions. I think to rework, even modestly, the court-martial 
process to account for the difficulties, the real practical difficulties 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00024 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



21 


in trying these particular combatants for their war crimes would 
cause probably a greater period of time, probably less productive 
debate, and ultimately cost us time in getting on with the business 
of trying these folks. And so I would urge that we move forward 
with the military commission process that the Supreme Court 
seems to — apparently, based upon what you say, has been open to 
us — has left open to us as an option. 

Senator Kohl. Mr. Bradbury. 

Mr. Bradbury. Yes, certainly as I have said before. Senator, I do 
not think the use of the UCMJ procedures is appropriate or is fea- 
sible. And I spoke about the option of the President acting unilater- 
ally to try to put in place, again, the military commission process. 
That would entail, in effect, going back to the courts and having 
the same discussion with the courts that we intend to have with 
the Congress about the need for each of the provisions in the mili- 
tary commission process, why it is impractical to use other provi- 
sions of the UCMJ, et cetera. 

I think the risk there is that you can only have that dialog after 
the fact with the Court in litigation briefs. The Court may disagree, 
and then you are right back to where we are now. So we think it 
is better at this point to have that dialog with Congress. 

We do think when the Congress looks at the current procedures 
that have been set up for the military commissions, the Congress 
will agree that there are good, sound policy reasons and practical 
need — reasons of practical necessity to have the provisions that are 
currently in there. But it is obviously up to Congress to look at 
those provisions. We think that that is something that does need 
to happen now in the wake of the court case, and we are ready, 
willing, and able to work quickly with Congress to make it happen. 

Senator Kohl. Thank you, Mr. Chairman. 

Chairman Specter. Thank you. Senator Kohl. 

Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. 

As the Ranking Member of the Senate Intelligence Committee, I 
am very concerned that classified information does not fall into the 
hands of the enemy, and that is only one of the reasons why the 
Hamdan decision troubles me greatly. 

Now, the Court stated that the rules in the manual for court- 
martial must apply to military commissions unless impracticable. 
At least that is the way I interpret it. Those rules are codified in 
the Uniform Code of Military Justice, but that raises a number of 
questions, and Mr. Dell’Orto, you pointed out in your statement, in 
your testimony, that courts-martial are actually more solicitous of 
the rights of the accused than our own civilian courts. 

Now, let me ask both of you to comment on one example and per- 
haps add your own. In an Article 32 proceeding, which is the mili- 
tary version of a grand jury, the investigation is conducted by an 
impartial investigating officer and is open to the public. Am I 
right? 

Mr. Dell’Orto. Generally, they are open to the public. Senator. 

Senator Hatch. Unless the accused is disruptive, he must be 
present and has a right to call his own witnesses and cross-exam- 
ine the Government witnesses and, like I say, call his own wit- 
nesses. That is right, isn’t it? 
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Mr. Dell’Orto. That is correct. 

Senator Hatch. Okay. If the accused chooses to make “an 
unsworn” statement at the Article 32 proceeding, it is not subject 
to cross-examination by Government counsel, right? 

Mr. Dell’Orto. Senator, I am not sure about that, off the top of 
my head. Certainly at trial, with respect to sentencing, that is a 
permissible way for the accused to offer his statement to the Court. 
I am not sure that applies — I would have to go back and take a 
look at the rules. 

Senator Hatch. Would you check on that for us? 

Mr. Dell’Orto. I will. 

Senator Hatch. Because that is my understanding. 

Now, does the Supreme Court’s decision not open the possibility 
that classified information presented in an Article 32 proceeding 
would be compromised and possibly fall into the hands of terror- 
ists? 

Mr. Dell’Orto. Certainly that classified information could, and 
that is a huge concern in these proceedings. 

Senator Hatch. Under the decision, will not the suspected ter- 
rorist be exposed to our classified information? 

Mr. Dell’Orto. If we proceed under a court-martial process, it 
would call for disclosure to the defendant or exclusion of the evi- 
dence so that it is not presentable in the case against him. 

Senator Hatch. So you might not be able to make the case — 

Mr. Dell’Orto. That is possible. Senator. 

Senator Hatch [continuing]. — ^With the evidence that you have. 

Mr. Dell’Orto. Possible. 

Senator Hatch. Or is this one of the considerations that would 
make application of these court-martial procedures impracticable? 

Mr. Dell’Orto. That is one of the key considerations in my esti- 
mation, Senator. 

Senator Hatch. Okay. Now, Mr. Bradbury, do you care to com- 
ment on any of those questions or any of those comments? 

Mr. Bradbury. Well, I will just say quickly. Senator, that an Ar- 
ticle 32 investigation, as it is done under the UCMJ, makes abso- 
lutely no sense in the context of a military commission prosecution. 
That is a very generous investigation procedure, much more gen- 
erous and open than a grand jury proceeding. The defendant gets 
to participate fully, as you suggest, in the investigation — 

Senator Hatch. But some are interpreting this decision to re- 
quire that, right? 

Mr. Bradbury. Well, currently it does since it requires the Presi- 
dent to use military commission — excuse me, court-martial pro- 
ceedings if he is going to move forward with military commissions. 
And that is part of a court-martial proceeding. 

As to classified information generally at trial, the procedures 
under Article 46 of the UCMJ require the prosecution to share with 
the defendant any classified information that the prosecution in- 
tends to use as evidence in the trial, and we think that, again, that 
kind of absolute right is unworkable and inappropriate because 
there will necessarily be some cases — 

Senator Hatch. Especially in a wartime situation. 

Mr. Bradbury. That is correct, where there is some classified in- 
formation obtained, sources and methods of intelligence that simply 
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cannot be shared with the defendant himself who is a terrorist. But 
obviously we are talking about circumstances under the current 
rules where we do provide counsel and the counsel would have ac- 
cess to that information. And then the military commission panel 
itself would be able to judge whether summaries or substitutes 
should be used as evidence in the trial and exposed to the detainee 
and would be able to judge whether the exclusion of the detainee 
from any aspect of the proceedings calls into question the funda- 
mental fairness of the proceedings. That is a judgment that has to 
be made on a case-by-case basis by the commission panel, and then 
it can be reviewed. tJnder the DTA, it can be reviewed by the D.C. 
Circuit. 

Senator Hatch. Let me just ask one other question. You said in 
your testimony, Mr. Bradbury, that you were concerned about the 
fact that Miranda rights would have to be given under certain cir- 
cumstances, that hearsay testimony would be disallowed. Explain 
that to all of us so that people watching will understand what you 
are talking about there. 

Mr. Bradbury. Well, of course, Miranda rights, as we all know, 
tell the defendant, “You have the right to remain silent. You have 
the right to a lawyer.” 

Senator Hatch. Right off the bat. 

Mr. Bradbury. Right off the bat. And under the UCMJ, of 
course, it is much more protective than in civilian criminal courts. 
In civilian courts, it does not apply until the person is in custody 
for questioning, custodial questioning. Under the UCMJ, it applies 
as soon as there is a suspicion that the person may have committed 
a crime. At the first point of suspicion, articles of UCMJ require 
the Government prosecutors to inform the person of the suspicion 
and to advise the person he has a right to remain silent and he 
has a right to a lawyer and that a lawyer will be provided free of 
charge to him. 

Of course, if you did that with detainees in the war on terror, 
you are not going to get any further information out of them at 
that point. 

Senator Hatch. Well, it could make the difference between 
whether thousands die or not. 

Mr. Bradbury. It could. You are not going to — it pretty much 
will put a stop to the questioning of the detainee for intelligence 
purposes. 

Senator Hatch. Hearsay? 

Mr. Bradbury. In point of fact. Senator, it would obligate the 
soldier of the field, the corporal who beats down, knocks down the 
door, to advise that detainee of his rights if he believed that de- 
tainee to have committed a crime. 

Senator Hatch. Hearsay? 

Mr. Bradbury. On hearsay. Senator, of course, that might re- 
quire — prohibition on the use of hearsay might require front-line 
troops to come home from the battlefield to participate in legal pro- 
ceedings. So, in other words, they will have to fight the terrorists 
not only on the battlefield, but also in the courtroom. 

In addition, it is very difficult to get all the witnesses that may 
be needed from whom sworn statements may be taken or state- 
ments that are reliable and probative may be taken on the battle- 
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field from other terrorists, for example, from collaborators with the 
person who is on trial. And the requirement that those persons 
have to be present in court for their statements to be received into 
evidence is not a requirement, for example, that is imposed in the 
international criminal tribunals for Yugoslavia or for Rwanda, be- 
cause it is understood that when you are trying war crimes, it is 
not always practicable that the people who were the witnesses to 
the acts can be brought in from the far-flung locations where the 
acts may have taken place. 

If you have reliable statements from them and they are pro- 
bative — and that, again, is something that ought to be judged by 
the panel that is reviewing the evidence — 

Chairman Specter. Thank you very much. Senator Hatch. 

We are going to have to move on. 

Senator Feingold. 

Senator Feingold. Thank you, Mr. Chairman. Thank you for 
holding this hearing, and I want to ask a couple questions so I will 
ask that my full statement be included in the record. But first — 

Chairman Specter. Without objection, your full statement will 
be made a part of the record. 

Senator Feingold. Thank you, Mr. Chairman. 

[The prepared statement of Senator Feingold appears as a sub- 
mission for the record.] 

Senator Feingold. The Supreme Court’s decision striking down 
the President’s military commissions is, in fact, yet another major 
rebuke to an administration that has too often disregarded the rule 
of law. The Supreme Court has once again affirmed that detainees 
must be accorded basic rights and treated humanely pursuant to 
U.S. law as well as universally respected international standards. 
It is a testament to our system of Government that the Supreme 
Court stood up against this administration’s overreaching. 

We are fortunate to live in a country where the checks and bal- 
ances in Government are real. The administration’s extreme theo- 
ries of executive power, its unilateral approach, and its refusal to 
listen to any dissent, including from military attorneys and experts 
in the executive branch, have been entirely counterproductive and 
have harmed our relations around the world, weakening us in the 
fight against al Qaeda and its allies. 

If this administration had not argued that detainees were not 
subject to the Geneva Conventions, if this administration had not 
argued that detainees had no right to counsel or to make their case 
in Federal court, if this administration had not insisted on trying 
those few detainees who were charged with crimes in tribunals 
lacking basic due process, and if this administration had not sought 
to exploit every ambiguity in the law to justify its unprecedented 
actions, we would not be where we are today. 

Now, in the aftermath of the Hamdan decision, we are faced with 
an important question, one that Congress and the President should 
have worked together to answer 4 years ago: 

How do we try a suspected terrorist captured overseas? 

There is one option that would allow trials to begin immediately, 
without further legislation and with the least likelihood of further 
successful legal challenges: use our long-established military sys- 
tem of justice. In fact. Justice Kennedy, whom Mr. Bradbury cited. 
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also said in his concurrence that that might be our best option 
when he said, “The Constitution is best preserved by reliance on 
standards tested over time and insulated from the pressures of the 
moment.” 

However we move forward, the individuals held at Guantanamo 
Bay should be tried in accordance with our fundamental American 
values and the laws of war. Unfortunately, we have already heard 
some Members of Congress argue that Congress should simply au- 
thorize the President’s existing military commission structure. I 
think that would be a grave mistake. How the Congress proceeds 
in the wake of the Hamdan decision will say a lot about how it 
views the fundamental principles that make our country great. 

Mr. Bradbury, I would like to talk to you a little bit about the 
effect of the Hamdan decision on your legal analysis of the Presi- 
dent’s authority to direct the National Security Agency to conduct 
warrantless wiretaps in violation of FISA. The Supreme Court held 
in Hamdan that the Authorization for Use of Military Force passed 
by Congress in September 2001 did not authorize military commis- 
sions or change in any way the existing statute in the Uniform 
Code of Military Justice. Not only that, but Justice Kennedy’s opin- 
ion made clear that the President has to follow the statutes that 
Congress writes, even when he is acting under his Article II powers 
as Commander-in-Chief. 

Let me read to you what a majority of Justices on the Supreme 
Court said: “There is nothing in the text or legislative history of 
the AUMF even hinting that Congress intended to expand or alter 
the authorization of Article 21 of the UCMJ.” 

Mr. Bradbury, doesn’t the Court’s rejection of the administra- 
tion’s AUMF argument apply equally to the position it has taken 
on the NS A program? 

Mr. Bradbury. Senator, I really do not think so, and let me ex- 
plain just briefly why. 

The Court in Hamdi, as you well know, held that the AUMF 
does authorize the President to detain enemy combatants in the 
war on terror, including those who are U.S. citizens. And, of course, 
the Court there addressed another statute, which the petitioner in 
that case relied on, which is 18 U.S.C. 4001(a), which says that no 
U.S. citizen shall be detained, except pursuant to an act of Con- 
gress. And the Court in Hamdi said the AUMF, even though it 
does not say anything on its face about detention or authority to 
detain U.S. citizens, did provide authority pursuant to an act of 
Congress consistent with 4001 to detain enemy — that U.S. citizen. 

Now, we have not argued with respect to the NSA program, the 
terrorist surveillance program, that the Authorization for the Use 
of Military Force altered or expanded or superseded the Foreign In- 
telligence Surveillance Act, FISA. 

Senator Feingold. I understand that part. 

Mr. Bradbury. Instead, FISA, just like the statute at issue in 
Hamdi, says you do not do electronic surveillance under color of 
law unless authorized — except as authorized by statute. And the 
Authorization for the Use of Military Force is a statute. 

Senator Feingold. I see my time is up, but let me just say, Mr. 
Chairman, that I find these arguments to be astounding. I mean. 
Justice Kennedy basically followed the principles of the steel sei- 
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zure case, and this sort of argument that somehow there is this 
whole independent way of looking at clear statutory language flies 
in the face of reality. Even Cass Sunstein, who was one of the few 
lawyers who previously thought that the AUMF argument might 
have some basis, now has said, “After Hamdan, the defense of the 
NSA foreign surveillance program is much more difficult.” And I 
would hope that there would be some honest acknowledgment that 
this does have an enormous impact on what I already consider to 
be a clearly illegal program. 

Mr. Chairman, my time is up. 

Chairman Specter. Thank you. Senator Feingold. 

Mr. Bradbury, do you want to respond to that? 

Mr. Bradbury. Yes, please, Mr. Chairman. 

Senator, I would refer the Senator to a letter we just sent this 
week to Senator Schumer in response to his questions on this exact 
point, where we laid out our current thinking. I will say that we 
are continuing to look at the opinion. We are always looking at 
legal developments. As the Chairman well knows, we are working 
closely with the Chairman, with Senator DeWine, other Members 
of Congress, on the possibility of legislation moving forward on the 
NSA program as well. But I would be happy to speak further with 
you about these issues in response to your review of the letter to 
Senator Schumer. 

Senator Feingold. I thank you for that offer. 

Mr. Chairman, I would just say to the administration that, you 
know, maybe you can come up with some argument and you can 
litigate this and take it all the way to the Supreme Court. My 
guess is you are going to lose again, and there comes a point where 
this does harm to us and our system of Government to constantly 
assert the most extreme and tortured interpretation. We should be 
working together, and I know in your last statement you did sug- 
gest that that might be a possibility. Let’s see if we can get to the 
point where we — 

Chairman Specter. Thank you. Senator Feingold. Thank you, 
Mr. Bradbury. 

Moving on now to Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. 

Gentlemen, I want to see if we can achieve some common under- 
standing as to what the Court held and what it did not hold. When 
I read the Hamdan opinion, it appears to say, the Court appears 
to say that detainees must be tried before a regularly constituted 
court, and they look to Common Article 3 of the Geneva Convention 
as establishing that requirement, among other places. 

What the Court did not say is what the procedures that would 
apply, what they should be. In fact, as has been noted previously, 
there was an emphasis on what is practicable in terms of those 
procedures, and I want to explore that a little bit with you. 

First of all, I want to say that, you know, we have all come to 
learn in the last 5 years that the pre-9/11 mind-set where we treat- 
ed terrorists as criminals only, but did not recognize the impor- 
tance of intelligence gathering to detect, deter, and disrupt terrorist 
activities was an important part of our ability to keep our country 
safe. Some have suggested that the Court’s reference to Common 
Article 3 was much broader than just the requirement that detain- 
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ees be tried before a regularly constituted court, but to suggest that 
detainees would be entitled to special privileges accorded to pris- 
oners of war under the Geneva Convention or perhaps the rights 
of an American citizen tried in a regular criminal court in the 
country. 

First of all, let me ask Mr. Dell’Orto and Mr. Bradbury, do you 
and I share a common understanding about the scope of the Court’s 
decision relating primarily to the forum and the nature of the 
forum as opposed to the procedures that must be applied to that 
trial? 

Mr. Bradbury. Senator, if I may, actually I think it is some- 
where in between. As to Common Article 3, I think the implications 
of the Court’s holding do go beyond simply the conduct of military 
commissions and the procedures that would apply to military com- 
missions. What the Court said is Common Article 3 applies to our 
conflict with al Qaeda. The Court actually said the conflict with al 
Qaeda is not an international conflict, contrary to what the Presi- 
dent had previously determined and, therefore, that Common Arti- 
cle 3, which only applies to conflicts that are not international in 
character — internal civil wars, for example — it applies. Common 
Article 3 carries with it a number of standards, both procedural but 
also, perhaps more importantly, substantive. 

Senator Cornyn. Let me ask you about, and I know the clock 
keeps ticking. The Red Cross’ own guidelines make clear, though, 
that for an individual to earn POW status as opposed to the rights 
that a detainee has to receive humane treatment, the individual 
must be commanded by a person responsible for his subordinates, 
must have a fixed distinctive sign recognizable at a distance, must 
carry arms openly, and, four, must conduct their operations in ac- 
cordance with the laws and customs of war. 

Would you agree with me that the detainees at Guantanamo 
Bay, al Qaeda specifically, are not entitled to POW status for the 
reasons they do not meet those qualifications and the Court did not 
hold that they are entitled to full POW status? 

Mr. Bradbury. That is absolutely right. 

Mr. Dell’Orto. I agree. Senator. 

Mr. Bradbury. The President made a determination on that. 
That was not an issue the Court addressed, and Common Article 
3 does not provide the full privileges of prisoner of war status. 

Senator Cornyn. And just to take the point a little further, if 
they were entitled to POW status, would they have to merely 
produce name, rank, and serial number in response to our interro- 
gations? In other words, could we use the kind of interrogation 
techniques that have produced actionable intelligence if these indi- 
viduals were entitled to the full protection of POW status? 

Mr. Dell’Orto. They would only be obligated to answer certain 
questions. That does not mean they could not be asked additional 
questions, and repeatedly asked those questions, to see if they 
would be willing to divulge the information. 

Senator Cornyn. But the kind of information that we have ob- 
tained in the course of those interrogations at Guantanamo Bay, 
have they produced actionable intelligence that has saved Amer- 
ican lives, Mr. Dell’Orto? 
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Mr. Dell’Orto. We believe they have produced that sort of infor- 
mation that we are using, Senator. 

Senator Cornyn. And, in fact, the Pentagon sent me a letter fol- 
lowing one of the earlier hearings during Judge Alberto Gonzales’ 
confirmation as Attorney General, which lays out a detail of some 
of the instances where that kind of actionable intelligence has been 
obtained. And I would ask unanimous consent, Mr. Chairman, that 
that be made part of the record. 

Chairman Specter. Without objection, that letter will be made 
a part of the record. 

Senator Cornyn. Thank you. 

Chairman Specter. Thank you very much. Senator Cornyn. 

Senator Biden. 

Senator Biden. Thank you very much, Mr. Chairman. 

Gentlemen, I think there are two very legitimate and different 
paths and pieces we can focus on. One is the constitutionality 
under our Constitution of our behavior, our actions dealing with 
detainees. The second is the efficacy of the action we are taking in 
the war on terror. They may be separable. One could argue that 
something could be very efficacious and that we are doing in the 
war on terror that may be unconstitutional. One could argue that 
they have to be the same. But I would like to sort of separate these 
two arguments. 

One of my problems with the administration that concerns me 
the most is that with regard to the so-called war on terror — and 
this is a little above maybe both our pay grades. It is not your re- 
sponsibility, I understand. But with regard to the war on terror, 
the administration has focused almost exclusively on tactic and not 
on strategy. And let me explain what I mean by that. 

Secretary Rumsfeld is very well known for his snowflakes, those 
memoranda he sends throughout the Defense Department that 
raise real questions. Not long ago he sent out one of his snowflakes 
that asked the question — I am paraphrasing — Are our actions cre- 
ating more terrorists than we are deterring? And to me, the answer 
is clearly no, they are not deterring more terrorists than we are 
creating. 

To use a phrase that was used by Tom Friedman, he refers to 
Guantanamo as “the anti-Statue of Liberty.” You need only look at 
the international polling data. You need only travel the world, as 
I do as a member of the Foreign Relations Committee. You need 
only visit and talk to our military people of flag rank in Iraq, as 
I did this past weekend, to understand that they think these ac- 
tions are hurting us, not helping us. 

So there are separable arguments here, and so from my stand- 
point, I wonder whether or not, although we must focus on the con- 
stitutionality — and that is what the Hamdan case calls into ques- 
tion — I would argue that we are not paying a whole lot of attention 
to the larger, broader strategic question of are we winning this war 
on terror. You may get one detainee through actions that the rest 
of the world views as totally illegitimate and inconsistent with who 
we are, although arguably constitutional, and as a consequence of 
that produce four more suicide bombers coming out of Somalia. 

Does anybody here think the actions that have taken place in 
Guantanamo, does anybody here think that the actions taking 
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place at Abu Ghraib, does anybody think the actions that were al- 
leged to have taken place at the hands of renegade military, Amer- 
ican military, have not fundamentally put our troops in danger? 
Does anybody think that? 

I don’t know what planet we are on here. And yet we necessarily 
have to argue about the tactic. I got that. That is legitimate. But 
I think we should sort of just get above this about 1,000 feet and 
look down. I am telling you, guys, things ain’t good in Happy Val- 
ley. Come back to Iraq with me, my seventh trip. Speak to our mili- 
tary. Listen to them. Listen to them. Go around the world, every 
single capital, even those folks who were with us. 

So here is my question: The U.S. Government — the 9/11 Commis- 
sion issued a report giving our country a grade of “Unfulfilled” 
when it comes to detainee policies. The Commission stated, “The 
U.S. Government’s treatment of captured terrorists, including de- 
tention and prosecution of suspected terrorists in military prisons 
and secret detention centers abroad, as well as reports of the abuse 
of detainees, have elicited criticism around the globe. Dissension ei- 
ther at home or abroad on how the United States treats captured 
terrorists only makes it harder to build the diplomatic, political, 
and military alliances necessary to fight the war on terror effec- 
tively.” 

It then goes on to suggest the following: “The U.S. should work 
with its allies to develop a mutually acceptable standard for ter- 
rorist detention.” 

Don’t you all think that is a good idea, sit down with our allies, 
beyond what we are doing here, and get a mutually agreed to way 
in which it is appropriate to treat detainees for our own safety’s 
sake? 

Mr. Bradbury. Senator, I would say I know for a fact that good 
people at the State Department and the President are working 
hard to do just that. I would say, though, that the world we live 
in is a dangerous place. It is not Happy Valley. And the President 
has done what he thought is best to protect the country from an- 
other attack consistent — 

Senator Biden. But he has been so wrong so many times on so 
many things — 

Mr. Bradbury. Consistent with the Constitution. 

Senator Biden [continuing]. — So consistently — so consistently 
that I find it — and I realize my time is up, Mr. Chairman. I find 
it difficult for us — and I believe his motive to be pure. I find it dif- 
ficult for us to buy into the notion of let’s trust the President’s 
judgment. God love him, his judgment has been terrible on Iraq. 
His judgment has been terrible on the conduct of the war. I love 
him, but I am not prepared to accept his judgment, nor Mr. Che- 
ney’s. 

I thank you very much. 

Chairman Specter. Thank you. Senator Biden. 

Senator Graham. 

Senator Graham. Thank you, Mr. Chairman. 

I guess lessons learned from this court case is that collaboration 
is probably better than unilateral action. Do you both agree with 
that? 
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Mr. Bradbury. It is always better for the branches to be working 
together, and the war effort is one that requires the work of cer- 
tainly both political branches working together. 

Senator Graham. And that is Justice Jackson’s opinion. Not only 
was it a wise legal decision, I think it was a good political dynamic. 
So, gentlemen, I appreciate your service to our country. I want to 
work with you. I am not going to look backward. I am going to look 
forward, and we are going to try to fix this problem. 

My goal, simply put, is to come up with a legal infrastructure the 
Nation can be proud of that will allow us to defend ourselves in an 
appropriate way and that will meet the hallmark of a fair trial. 
And I think we will be stronger as a Nation if the Congress and 
the administration come up with a work product that eventually is 
blessed by the Court because then we can go to our friends over- 
seas and say every branch of the Government has bought into our 
new way of doing business. 

And what would that new way look like? Here is what I think 
it would look like: Justice Kennedy’s opinion to me is the most in- 
structive of the fallacy in terms of Military Order 1. It says that 
if you are going to create a military commission that is different 
from the UCMJ, you need to show why the changes are made. Con- 
venience is not enough, and you have to prove through some legis- 
lative history that a practical application of the Uniform Code of 
Military Justice to a terrorist suspect is inappropriate. 

Do you agree with that? 

Mr. Bradbury. No, Senator, I do not. 

Senator Graham. You do not. Okay. 

Mr. Bradbury. Justice Kennedy was talking in terms of the 
framework of the current statutes, which he read to require the 
President to use court-martial proceedings so that the President 
has to start from court-martial proceedings and work backward. 

Senator Graham. Right. 

Mr. Bradbury. This body does not have to do that. You should 
ask yourselves what are the reasons we have the Court — 

Senator Graham. Well, this Senator is going to do that. 

Mr. Bradbury. That is certainly within the rights of Congress. 
Obviously, my suggestion — 

Senator Graham. Well, I am just one, but I think it is a good 
way to start. 

Now, my challenge to you is this: Explain to us why would the 
Congress authorize two trial forums if one size fit all. Why is there 
the mention of a military commission separate and apart from a 
normal court-martial procedure? 

Mr. Dell’Orto. Senator, I would say to the extent that they 
have been recognized traditionally as being needed apart from an 
existing court-martial system, going back to — I mean, certainly 
throughout history, but going back more recently to the post-World 
War II era, I would say in light of the evolution and the develop- 
ment of the military justice system, the framework of the UCMJ 
and the Manual of Courts-Martial, post-World War II right to the 
present, argues even more today for a separate system to deal with 
particularly these types of offenders of the law of war, al Qaeda 
and Taliban and others. 
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Senator Graham. I could not agree with you more, and my point 
is that the reason Congress has authorized two different forums, 
one for our own troops when they violate the UCMJ, when they en- 
gage in misconduct, and another forum called the military commis- 
sion for someone not covered by the UCMJ, not part of our armed 
forces, is because military necessity and legal necessity has under- 
stood for about 50 years that you have two different creatures here 
and you may need to go down one road versus the other. And in 
World War II, and before and since, when it comes to foreign 
agents, enemy combatants, they have been tried in a military com- 
mission forum. Do you agree with that? 

Mr. Bradbury. Yes. 

Mr. Dell’Orto. I agree. Senator. 

Senator Graham. What I think Justice Kennedy is telling us and 
the way I approach this, even within Article 36 of the UCMJ, 
where it authorizes military commissions, it instructs through the 
statute that any deviations made from a court-martial needs to 
have some explanation. 

So I would suggest to the administration that the best way to 
work with Congress to solve this problem is to take the UCMJ as 
your basic guide and we work through the document, and where 
the hearsay rules are inappropriate for a military commission, let’s 
change them; where Article 32 referral pre-trial investigations are 
inappropriate, where we have classified information problems, that 
we draft a system through collaboration using military commission 
necessity, but use the UCMJ as your basic document. 

My advice to you in the next 4 seconds, if you will adopt that at- 
titude and that approach, we can get a product that not only will 
pass Court muster but the Nation can be proud of If you fight that 
approach, it is going to be a long, hot summer. 

Chairman Specter. Thank you. Senator Graham. 

Senator Kennedy. 

Senator Kennedy. Thank you, Mr. Chairman. 

You know, we have, I think, lost some focus and attention of why 
we are concerned about rights and liberties and protection and why 
we are talking about how we are going to treat detainees, because 
what we are interested in fundamentally is how our prisoners are 
going to be treated. They have not been treated well to date, but 
this is basically about how we want our prisoners treated. And that 
is something that I think we have to continue to give focus and at- 
tention on as to how we want captured Americans to be treated. 

Over the last 5 years, the administration has taken us down a 
different path, violating the well-established checks and balances of 
the Constitution, and then in Hamdan v. Rumsfeld, the Supreme 
Court said that the President had gone too far. Justice Breyer 
wrote, “Congress has not issued the Executive a blank check.” 

So the Court’s decision is, I believe, the victory of the rule of law, 
and following the landmark decision, we have the opportunity to 
shed more light into the legal black hole at Guantanamo Bay. But 
at the outset, we should make a few things clear, and the decision 
is not a “Get Out of Guantanamo Free Card” for any detainees. No 
one is suggesting that any person engaging in terrorism should not 
be held accountable as a result of the decision. 
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The Supreme Court made it clear the President can prosecute 
terrorists. The President also has all the necessary authority to 
proceed with trials of war criminals if he does it in accord with the 
Uniform Code of Military Justice and the Geneva Conventions. But 
instead of using that well-established authority to prosecute the de- 
tainees quickly and fairly, the administration created a system of 
ad hoc military commissions that led to extended litigation and the 
Supreme Court ruling. And as a result, more than 4 years later we 
have not yet successfully prosecuted a single detainee, and Guanta- 
namo has become an international embarrassment. 

Under the traditional laws of war, POWs may be held until the 
end of the conflict. Certainly no one wants us to impose a standard 
that would free dangerous detainees to return to acts of terror. 
That will be one of the major challenges we face as we move for- 
ward. 

The path ahead will speak volumes about our dedication to the 
rule of law and the Constitution. It will have a significant con- 
sequence for our National security, and if our future actions are 
consistent with our Nation’s long-held values, then perhaps this 
outrageous chapter will finally come to an end. 

As we deliberate about these matters, we should take heed of the 
courageous words of Alberto Mora, the former Navy General Coun- 
sel. He urged us to care about the fate of these detainees because, 
and I quote, “A tolerance of cruelty will corrode our values and our 
rights and degrade the world in which we live. It will corrupt our 
heritage, cheapen the valor of the soldiers upon whose past and 
present sacrifices our freedoms depend, and debate the legacy we 
will leave to our sons and our daughters.” I thought that was an 
excellent comment. 

Let me just ask, Mr. Bradbury, in your testimony today, talking 
about Article 3, you mentioned on page 9 of your testimony that 
“Article 3 prohibits ‘outrages upon personal dignity, in particular, 
humiliating and degrading treatment,’ a phrase that is susceptible 
of uncertain and unpredictable application.” 

Now we have Secretary England’s memo that has just been put 
out today, and he mentions, “To this end, the following acts shall 
remain prohibited at any time, any place whatever, with respect to 
the above-mentioned persons,” and he uses that identical language: 
“Section (c), outrages upon personal dignity, in particular, 
humiliating and degrading treatment.” 

Whose understanding are we supposed to use? 

Mr. Bradbury. Actually, Senator, that is exactly the question to 
ask: whose understanding defines what that term means. That is — 

Senator Kennedy. Let me, if I just can, because my time is run- 
ning out here. You say that this language in your testimony — and 
obviously you are speaking for the administration — is not subject 
to understanding. And yet we have Secretary England using those 
exact words. Are we to assume that he does not understand it ei- 
ther? Or is he sharing your view? Or is this a different view? 

Mr. Bradbury. I think the Department of Defense trains to the 
Geneva Convention standards as they have historically understood 
them. Common Article 3 is not a standard that we have applied in 
particular conflicts on a regular basis. 
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I think that in terms of the training at the Department of De- 
fense — and Mr. Dell’Orto can tell you — they have an understanding 
as they approach the issues as to what it means, and they have a 
confidence in that understanding. 

My point is that it is susceptible to interpretation. It is clearly 
a vague term. It is basically the same term, the inhuman and de- 
grading treatment term, that caused Congress to take a reservation 
to the Convention Against Torture because of the uncertainty as to 
how that term might be interpreted by foreign tribunals, for exam- 
ple. And it is the reservation to the Convention Against Torture 
standard, which refers back to our own constitutional precedents, 
that was adopted in the McCain administration to set a baseline 
standard for our own conduct in the war on terror. This now takes 
us back to that capacious phrase, “humiliating and degrading treat- 
ment.” 

We believe and I believe it can be given reasonable content and 
it can be given a reasonable interpretation, and there are many 
international sources that suggest as much. At the same time, how- 
ever, there are other international sources construing that same 
phrase in a very broad way, applying it to facts that we might not 
all agree constitute the kind of misconduct that you would like to 
prohibit. And to it leaves real question marks. 

And now, as a result of the Court’s decision, it has universal ap- 
plication to all of the folks who are handling on our behalf detain- 
ees in the war on terror. And, moreover, as a result of that deter- 
mination, it is a war crime under the War Crimes Act to violate 
that standard. 

We just think as you approach these issues, it is important for 
Congress to consider how to give definition and certainty to those 
phrases, which are now criminally enforceable, which now apply to 
all of our folks around the world in the war on terror; whereas, pre- 
viously they did not apply as a matter of treaty interpretation by 
the President. 

So that is why I am saying it is a significant development. We 
may have confidence from a top-down command structure or per- 
spective that we think we are training to it. But the folks on the 
front line are subject to it, and everything they do in handling a 
detainee may now be affected and chilled by this new standard. 
And so I would encourage the Congress to look at these issues and 
to think about how best to bring certainty to these standards so 
that we define them as a matter of U.S. law but consistent with 
our treaty obligations. 

Chairman Specter. Thank you. Senator Kennedy. 

Senator Durbin. 

Senator Durbin. Thank you, Mr. Chairman. 

I listened to your testimony, and I cannot believe that 24 hours 
ago I was in Guantanamo sitting across the table from the chief in- 
terrogator and asked this gentleman the following question: “If I 
told you that tomorrow you had to live by the Geneva Conventions 
in terms of the detention and interrogation of detainees, what 
would change at Guantanamo?” And you know what he said? 
“Nothing.” 
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’’And if I told you tomorrow the Uniform Code of Military Justice 
applied to everything you did, what would change?” He said, 
“Nothing.” 

”How about the McCain torture amendment? ” 

”We are living by it.” 

They seem clear in their job. And when I hear suggestions from 
this panel and from our witnesses that it is impossible to wage the 
war on terrorism and stand by these basic rules and values that 
we have had for generations, I do not understand it. I cannot follow 
your thinking on this thing. 

Let me say, the thing that troubles me is this: The men and 
women in uniform who are serving us in Guantanamo have been 
the best — steadfast, professional, often heroic, working in a very 
difficult place, bleak and barren, hotter than the hinges of Hell. 
They go to work every day to watch these detainees and try to de- 
rive information. They are not using torture. They may have at 
some moment in time when this administration’s policy on torture 
was impossible to follow. You will recall the torture memo, pro- 
duced by your administration and then revoked. You will recall 
when this administration did not listen to Secretary of State Colin 
Powell and decided the Geneva Conventions did not apply to the 
war on terrorism. The confusion that came out of that could not 
have been easy for our men and women in uniform trying to serve 
our country at Guantanamo and around the world. But today they 
understand it. 

I watched yesterday in a remote camera as there was an interro- 
gation of a man suspected to be part of al Qaeda, and I will tell 
you, the pressure put on him? They handed him a Subway sand- 
wich. He lit up and started talking. They handed him Chicken 
McNuggets, and they love it, and they start to talk. Sure, they 
could be limited to name, rank, and serial number, but they volun- 
teer information that helps us in the war on terror. 

Here is what troubles me: We clearly have in Guantanamo a neg- 
ative symbol of the United States around the world. Ask any of our 
embassies. Ask our Ambassadors what Guantanamo means, de- 
spite the best efforts of our military there. I do not blame them. 
I blame the administration for putting them in this predicament. 
I think it is time for us to close Guantanamo and transfer these 
prisoners to another place. For us to say it is a clear break from 
the past, the Supreme Court has made it clear the administration 
cannot continue to write its own laws and avoid the law. And I 
happen to agree with Senator Graham. We need a common, bipar- 
tisan starting point, and I think courts-martial. Uniform Code of 
Military Justice, is that starting point. 

Can we agree on some other things? We are not going to use evi- 
dence that is a result of coercion or torture. Would you agree with 
that, Mr. Bradbury, that we should not use that in any of our 
trials? 

Mr. Bradbury. I certainly agree we should not use any evidence 
obtained through torture. That is, in fact, a rule in our military 
commissions. It is an obligation under our Convention Against Tor- 
ture. We do not use any evidence that is determined to be obtained 
through torture in any of these proceedings. As to coercion. Sen- 
ator, as I indicated before, the Detainee Treatment Act addresses 
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that, and it provides that the Combatant Status Review Tribunals 
will review the probative value of any evidence that is suggested 
to have been obtained through coercion. There are gradations of co- 
ercion much lower than torture, and those can be challenged in Ar- 
ticle 3 criminal proceedings. So I think there is room for discussion 
on that point. There is no room for discussion on torture. 

Senator Durbin. No room for discussion on torture. You are un- 
equivocal. 

Mr. Bradbury. That is right. 

Senator Durbin. Do you believe that it should be the policy of 
our administration that we do not engage in rendition, that is, the 
transfer of prisoners to circumstances where they could be subject 
to torture or they would be subject to torture? 

Mr. Bradbury. We do not transfer individuals to countries where 
we believe it is more likely than not that they will be tortured. 
That is a treaty obligation we have and a policy we apply on a 
worldwide basis today. Rendition itself covers a wide range of ac- 
tivities, many of them quite legitimate and traditionally used by 
countries all over the world to bring people to justice. 

Senator Durbin. Do you think it should be a fundamental part 
of any type of commission or tribunal that a person is aware of the 
charges against them? 

Mr. Bradbury. Well, under the military commission procedures 
that we have set up, they are aware of the charges against them 
once the proceeding begins. 

Senator Durbin. And should they be allowed to see the evidence 
that is being used to prosecute them before any commission or tri- 
bunal? 

Mr. Bradbury. Generally speaking, that is a good approach to 
take, and, of course, under the current procedures they do get to 
see the evidence that is used against them with a few narrow po- 
tential exceptions. 

Senator Durbin. Do you disagree with the right to counsel so 
that those charged have representation at commissions and tribu- 
nals that we are discussing? 

Mr. Bradbury. We provide right to counsel in the military com- 
mission procedures, and we suggest that should be included in any- 
thing that Congress is looking at. 

Senator Durbin. So aside from the issue of coercion, which may 
be an issue of fact, and aside from questions of hearsay, which I 
can understand, what is it that you object to in basic due process 
when it comes to the creation of these commissions and tribunals? 

Mr. Bradbury. Well, there has been a lot of discussion of start- 
ing with the Uniform Code of Military Justice, and I think as we 
have discussed with some of the Senators, there are a lot of provi- 
sions and procedures set forth in that code and in the procedures 
that have been issued under the UCMJ. And many of them are 
simply unworkable and unnecessary in this context, and so there 
are many of them, and we have discussed some of them here today. 

Senator Durbin. I am over my time, but I might just say in de- 
fense of Senator Graham’s position, the Supreme Court in Hamdan 
did not say you have to accept this in totality. They said as far as 
practicable. So we can make modifications to recognize the reality 
of the war on terrorism. 
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Thank you, Mr. Chairman. 

Chairman Specter. Thank you, Senator Durbin. 

Before recognizing Senator Schumer, a couple of announcements. 
One is that late yesterday I was asked to come to the White House 
to meet with the President at noon, so I am going to have to excuse 
myself. I have asked Senator Hatch to take the gavel and chair the 
hearings. I have asked Senator Hatch to adjourn the hearing at 
12:30 where we customarily on Tuesdays have our caucus meetings 
until 2:15. I do not want to cut this hearing short in any way, so 
we will resume at 2:15 with the second panel probably still being 
questioned at that time. 

I want to thank Mr. Bradbury and Mr. Dell’Orto for appearing 
here today and to re-emphasize — Senator Leahy, do you want to 
make a comment? 

Senator Leahy. Just before you dismiss them, I have questions. 

Chairman Specter. They are not going to be dismissed. Senator 
Schumer is going to question them before they leave. 

We want to move, I want to repeat, with dispatch so we would 
ask you to make your comments within 2 weeks on Senate bill 
3614, on what way the Uniform Code of Courts-Martial Procedures 
should not apply, and to give us recommendations for statutory 
provisions which you think ought to apply as a matter of policy. 
But we are working in coordination with the Armed Services Com- 
mittee, and I think we all agree there is a necessity to move ahead 
on trial of war crimes and also on the detention of enemy combat- 
ants as to what the procedures should be for review of detention 
status which we have embodied within 3614. And I think Congress 
would want to legislate on that matter, so at least we want your 
views on the subject. 

We do appreciate your coming in on relatively short notice, and. 
Senator Leahy, do you want to make a comment? 

Senator Leahy. Mr. Chairman, I just want to make sure. Are we 
going to have time to ask any followup questions here on the record 
of Mr. Bradbury and Mr. Dell’Orto? 

Chairman Specter. Well, I think that would be advisable. 

Senator Leahy. Because I had a couple of followups I wanted to 
do after everybody’s time. 

Chairman Specter. Let me see a show of hands of people who 
want to have a second round. 

Well, good. Then we will just hear from Senator Leahy on fol- 
lowup questions, and then we will move to Senator Schumer now. 

Senator Leahy. And what about the Haynes nomination? I have 
been asked by some about that. 

Chairman Specter. We have the confirmation hearing for Mr. 
Haynes scheduled for 2:15 by the Judiciary Committee, and that 
will proceed just as soon as we finish with this hearing. 

To repeat, this is a very important hearing. We have some very 
high-powered witnesses, and we want to hear them and have a 
chance for questioning. So we will proceed until 12:30, and then we 
will reconvene at 2:15 to hear what we need to hear. And Senator 
Leahy as Ranking Member can have some followup questions fol- 
lowing Senator Schumer. 

Senator Leahy. Thank you. 

Chairman Specter. Senator Schumer, you are recognized. 
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Senator Schumer. Thank you, Mr. Chairman. I want to thank 
you for holding this hearing in a prompt manner on such an impor- 
tant issue. Before I ask my questions, I am going to make three 
quick points. 

First, I continue to believe the President should have every tool 
necessary to fight an effective war on terror. In times such as 
these, the balance between liberty and security may have to tip a 
little bit in the direction of security, and we have to be flexible. But 
I believe that if the process works right, you end up almost every 
time having both. When Attorney General Gonzales was here last, 
he agreed with me that Americans can demand both liberty and se- 
curity. 

Second, the determination of the appropriate balance is not the 
President’s prerogative alone. The Congress has a vital role, and, 
of course, as the Hamdan decision so recently and poignantly re- 
minded us, whether we like it or not, the courts have a role as well. 
But time and time again, Mr. Chairman, this President and this 
administration act as if they are the whole Government. Time and 
time again, the President acts like a bull in a china shop and sets 
back the war on terror. 

If the administration had asked Congress at the time for some 
flexibility, saying that we have a different war with this war on 
terror — A, our heartland can be hit; B, there are no uniforms or 
battle ranks — people would have understood that. And the admin- 
istration probably would have gotten just about all of the changes 
it needed — maybe not in exactly the way it needed, but all of the 
changes it needed, because we are in a brave, new world and we 
are fighting a different type of warfare. And I for one am not rigid 
and saying, well, what was good in World War II has to be here 
now. Some people are. I am not. 

But the President should not need the Supreme Court to tell him 
to consult with Congress. There is an arrogance and an arrogation 
of power that I have not seen in my entire life in public life. And 
that arrogance and arrogation of power threatens to result in more 
catastrophic legal missteps in the future. That is why I have asked 
the Attorney General to oversee a comprehensive review by an 
independent commission of legal scholars and constitutional ex- 
perts so we can anticipate any future Supreme Court problems and 
come to Congress ahead of time to avoid future problems, because 
obviously whatever our individual views are, what has happened 
with the Supreme Court has set back our mutual goals in moving 
forward in terms of the war on terror and stopping future terrorist 
acts from occurring. 

So given the administration’s headstrong attitude, we do not 
need another court blocking things that might need to be done. The 
Hamdan decision, in my judgment, shows that the administration’s 
bull in a china shop approach is actually impeding the war on ter- 
ror. 

And so that leads to my first question. I am glad that the admin- 
istration finally stands ready, as you said, Mr. Bradbury, to work 
with us. You say, “We would like to see Congress act quickly to es- 
tablish a solid statutory basis for the military commission process.” 
That kind of testimony has a bit of an Alice in Wonderland quality 
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to it because where have you been for the last 4 or 5 years? But 
it leads to a specific question. Okay? 

Are you undertaking within the Justice Department a review of 
other decisions that are also based on the AtJMF, which has been 
discredited by the Supreme Court, so that we will avoid a Supreme 
Court decision? Are you prepared not just in the issues before us 
in Hamdan but in other issues to come back to Congress now and 
say, “We need authorization from Congress” ? 

So, first question, is such a review being undertaken? Two, would 
the administration consider, before another court rules, coming 
back to us where you have not before on wiretapping or other 
things and saying, “We would like to work with the Congress to get 
something authorized”? And as I said, in all likelihood, if you did 
you would get most, if not all, of what you wanted. Mr. Bradbury? 

Mr. Bradbury. Thank you. Senator. We are always looking at 
developments in the law to see how they affect our legal analysis 
on any particular aspect of the executive branch activities. So to 
that extent, yes, and the Hamdan decision is something that we 
are carefully looking at and taking into account. 

It is not my decision, obviously, to say whether we are going to 
come before Congress on any particular issue and make a proposal, 
a legislative proposal. As I indicated, that is the President’s deter- 
mination under the Constitution. 

Senator Schumer. But you are undergoing a review? 

Mr. Bradbury. Well, it is my job to give legal advice to the exec- 
utive branch on all manner of issues, including the types of pro- 
grams we have been talking about, including programs like the 
NSA program, including issues like what does the Hamdan deci- 
sion mean, how do we move forward. Obviously, we have a lot of 
folks who litigate these cases in the Department of Justice, and 
they are obviously taking account of the Hamdan decision as we 
move forward with the other major cases in the habeas litigation 
on detainees that are pending and the litigation, as you know, that 
we are facing on the NSA program. So we are looking at all of 
those issues and always talong into account those developments 
and reconsidering whether — 

Senator Schumer. May I just ask, who is doing this review since 
the Court decision? 

Mr. Bradbury. Well, I am not suggesting that there is any par- 
ticular formal process of review. I am saying that it is my job al- 
ways to look at developments in the law and determine how they 
may affect advice that we have given on the basis, the lawful basis 
for programs, and it is always the job of the folks in the Civil Divi- 
sion at the Justice Department who are handling matters in litiga- 
tion to look at how cases like Hamdan may affect arguments that 
are being made in litigation. So that is a process that goes on con- 
stantly in the Department. 

Senator Schumer. And it has been renewed since Hamdan, I 
take it. 

Mr. Bradbury. Absolutely. 

Senator Schumer. Thank you, Mr. Chairman. 

Senator Hatch [presiding]. Thank you. Senator. 

Senator Leahy. 

Senator Leahy. Thank you. 
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I am a little bit confused in listening to you, especially in your 
answer to Senator Schumer. Mr. Dell’Orto’s earlier statement and 
answer seemed to suggest that we should simply ratify the admin- 
istration’s or the President’s or the Bush-Cheney administration’s 
commissions. And, Mr. Bradbury, you seem to say in a reversal 
from the earlier position of the administration 5 years ago, that 
you are now ready to work with Congress on legislation to allow 
you to operate within Hamdan. Which is it? Are we going to be 
asked simply to ratify what the President is already doing which 
the Court found illegal? Or are we supposed to go somewhere new? 

Mr. Dell’Orto. I do not think those answers are inconsistent. 
Senator. I think we would ask that you take a look at the commis- 
sion procedures as they are laid out, and to the extent that you be- 
lieve that they do demonstrate what the President has set out as 
the standard, that is, a full and fair trial, that you authorize those 
procedures. 

Senator Leahy. Mr. Bradbury, is that consistent with what you 
are saying? 

Mr. Bradbury. Oh, yes, absolutely. Even — 

Senator Leahy. Because the reason I say this is, when we tried 
to do that before, we were rebuffed by the administration. It is in- 
teresting now, after the Supreme Court has told them to stop ille- 
gal activity, that they are willing to talk to us. And I am just trying 
to figure out which statements to follow. 

For example, before the Supreme Court’s Hamdan decision, the 
President said he was waiting on the Court’s decision to determine 
whether to close Guantanamo Bay. And then after the Court issued 
its ruling, the President said the Court had accepted and upheld 
his decision to open Guantanamo. But the Supreme Court was not 
asked to address the Guantanamo question, the legal question. 

Was this based on the Department of Justice telling the Presi- 
dent that the — did the Department of Justice tell the President 
that the Hamdan decision was really on Guantanamo prior to it 
being released, or afterward they released it — even though neither 
would be true? 

Mr. Bradbury. Well, Senator, I think as I said in my testimony, 
obviously the Court’s decision does not call into question our ability 
to hold detainees — 

Senator Leahy. That is not my question. The President has said 
very specifically, and he said it to our European allies, that he was 
waiting for the Supreme Court decision and that would tell him 
whether he was supposed to close Guantanamo or not; afterward, 
he said the Court upheld his position on Guantanamo. In effect, it 
actually said neither. Where did he get that impression? The Presi- 
dent is not a lawyer. You are. The Justice Department advised 
him. Did you give him such a cockamamie idea, or what? 

Mr. Bradbury. Well, I try not to give anybody cockamamie ideas, 
and — 

Senator Leahy. Well, where did he get the idea? 

Mr. Bradbury. Obviously, the Hamdan decision. Senator, does 
implicitly recognize that we are in a war, that the President’s war 
powers were triggered by the attacks on the country, and that the 
law-of-war paradigm applies. The whole case was about — 
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Senator Leahy. I do not think the President was talking about 
the nuances of the law-of-war paradigm. He was saying that this 
was going to tell him whether he could keep Guantanamo open or 
not; afterward, he said it said he could. Was the President right or 
was he wrong? 

Mr. Bradbury. It is under the law of war — 

Senator Leahy. Was the President right or was he wrong? 

Mr. Bradbury. — that we — the President is always right, Senator. 

Senator Leahy. Well, you may have even heard both Republicans 
and Democrats say that there have been a few mistakes made 
here. One of the things that we tend to forget is that 9/11 did hap- 
pen on this administration’s watch, and a lot of the mistakes that 
were made before are still being made. 

Mr. Bradbury. Well, Senator — 

Senator Leahy. And, Mr. Dell’Orto, you had mentioned the — in 
fact, this follows the difficulty of getting witnesses, you know, fol- 
lowing up on what then-White House Counsel Gonzales talked 
about, military commissions being able to dispense justice close to 
where the actions are happening. And I think you both talked 
about the fact that if people were down at Guantanamo, what are 
you going to do, bring folks back from the front to testify? 

I understand that problem. I understand that problem. Then why 
not have the commissions and why not have the people held near 
the battlefield. We have held over 350 courts-martial on the battle- 
fields of Iraq and Afghanistan. That is close to where everything 
was going on. It enabled witnesses to be called. It seemed to work 
very well. Why transfer everybody halfway around the world to 
Guantanamo where nobody is available? Did we just set that up as 
a way to allow us to completely ignore going to any trial? 

Mr. Dell’Orto. Senator, I would say that, regardless of where 
you hold the military commissions, you are going to be faced with 
that problem. You have instances where people committed crimes 
outside Afghanistan or other places that we have captured. The 
witness to those may not be in Afghanistan. We have soldiers who 
rotate back from the battlefields on a regular basis. 

Senator Leahy. They were able to do 350 courts-martial over 
there. 

Mr. Dell’Orto. Yes, Senator, and I would say that if you look 
at those 350 courts-martial, you will find they are more the tradi- 
tional military offenses that involved undiscipline, disobedience of 
orders, disrespect — the more normal undiscipline cases that a mili- 
tary court-martial was very much designed to deal with anywhere 
around the world. 

Senator Leahy. So bringing these people to Guantanamo was not 
to keep them from having witnesses available? 

Mr. Dell’Orto. No, sir. It was to provide principally a secure 
place to hold these folks. 

Senator Leahy. And the people that we have sent off to other 
countries, turned them over to other countries, as we now know in 
many instances to be tortured, what was the reason for doing that? 

Mr. Dell’Orto. Well, as Mr. Bradbury said, we do not send peo- 
ple off to other countries where we believe they — 

Senator Leahy. But they have been. They have been. 

Mr. Dell’Orto. Senator, I am not aware of that personally. 
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Senator Leahy. It is in some of the information that has come 
out. It is almost as though we take the attitude like in “Casa- 
blanca.” I am “shocked, shocked” to see this is going on here. 

All right. My time is up. I will have questions to follow-up fur- 
ther in writing, Mr. Chairman. 

Senator Schumer. Mr. Chairman? 

Senator Hatch. Senator Schumer. 

Senator Schumer. I would like to ask for a second round. I did 
not ask for one before because I had not asked my first round and 
did not know if my questions — 

Senator Hatch. Well, before you do, I notice that you wanted to 
answer some of these questions and were not given the oppor- 
tunity. So if you would care to make statements, either one of you, 
before I turn to Senator Schumer — and I hope Senator Schumer 
will be the last one, unless somebody on this side feels they abso- 
lutely have to. Mr. Bradbury, we will turn to you. Any final com- 
ments you would care to make? Mr. Dell’Orto, we will turn to you 
after Mr. Bradbury. 

Mr. Dell’Orto. Yes, Mr. Chairman. I actually have one correc- 
tion I would like to add to an answer that I gave Senator Feinstein, 
if I could. 

Senator Hatch. That would be fine. 

Mr. Bradbury. I would just like to make two quick points, one 
for Senator Leahy. 

One of the main functions we hope to carry out in Guantanamo 
is military commission trials of those detainees who have com- 
mitted war crimes, and I think what the President is talking about 
is looking for clarity from the Supreme Court as to whether he can 
move forward with those military commission procedures at Guan- 
tanamo or whether he cannot. And the Court has now said you 
cannot under the current rules, but there is a way ahead with 
working with Congress. And if we can get legislation in place 
quickly, we can move forward, and the process can work as it has 
been set up. 

The one other point I would like to quickly make is in response 
to a question that Senator Durbin raised. In February of 2002, the 
President directed the military to apply the principles of Geneva to 
the extent consistent with military necessity. So that is why in 
Guantanamo they train to Geneva, they question in accordance 
with Geneva. So it is not surprising that Senator Durbin would 
talk to the folks down in Guantanamo and say, well, this decision 
does not require any change in the procedures at Guantanamo. 
They are acting consistent with the policy that the President has 
set as a general matter for the military at Guantanamo. 

I am sorry. I just wanted to add those two points. 

Senator Hatch. You going to add to that? 

Mr. Bradbury. That is all I wanted to say, Mr. Chairman. 

Senator Hatch. Okay. Mr. Dell’Orto? 

Mr. Dell’Orto. Senator Feinstein, when you asked earlier about 
the people who have gone through CSRTs and ARBs, one fact I — 

Senator Sessions. Mr. Chairman, would you explain those let- 
ters? 

Mr. Dell’Orto. I am sorry. The Combatant Status Review Tri- 
bunals, which is the initial board that the detainees go through to 
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establish that they continue to be enemy combatants, and the Ad- 
ministrative Review Boards, which is an annual follow-on board to 
assess threat levels and make recommendations as to whether they 
should be continued to be held. 

With respect to the Combatant Status Review Tribunals, the 
CSRTs, we have probably a handful, I would say — and I am guess- 
ing, probably about five or so — people who have been found no 
longer to be enemy combatants that we still have at Guantanamo, 
they have been through the CSRT process; they are ready to be 
transferred to some location that can accept them, that certainly is 
not going to torture them, but in point of fact, some countries are 
not willing to take any of these people back because they pose prob- 
lems for that country as well. 

Senator Feinstein. Mr. Chairman, could I ask one follow-up just 
on that one point? 

Senator Hatch. Sure. 

Senator Feinstein. On the point of countries that will not take 
individuals back, what then is the alternative? 

Mr. Dell’Orto. We try to find another country that is willing to 
take them, and we work through the auspices of the State Depart- 
ment to try to develop that and find a suitable — 

Senator Feinstein. And does that work? 

Mr. Dell’Orto. On occasion it does, but it tends to be a very 
slow process. 

Mr. Bradbury. But, Senator, if we cannot find a third country 
to take them back and they are dangerous terrorists whom we have 
captured, we are going to continue to hold them. 

Mr. Dell’Orto. Clearly, and, again, the people who came 
through the CSRTs and were determined no longer to be enemy 
combatants are not high-threat people. They are not enemy com- 
batants, and they can be returned. 

Senator Feinstein. Thank you. I appreciate that. 

Mr. Dell’Orto. But, clearly, anybody we see who poses a signifi- 
cant threat through either the CSRT or certainly the ARB process, 
we are going to keep. 

Senator Feinstein. Thank you. Thank you very much. 

Senator Hatch. Well, I just want to add that I was one of the 
first to go to Guantanamo, and I went completely through the proc- 
ess and saw that is a reasonable, decent, honorable process, in 
spite of what some have said about it. And, frankly, everybody I 
know who has been there has come to that same conclusion, as I 
think the Senator from Illinois has. 

Senator Schumer. 

Senator Schumer. Thank you, Mr. Chairman. 

Mr. Bradbury, I just want to ask you, did the Hamdan decision 
come as a complete surprise to the administration? In other words, 
did you, before the Court ruled, anticipate that the military com- 
missions might be ruled illegal by the Supreme Court? 

Mr. Bradbury. Well, I think there are a lot of people who have 
had a lot of different views on what might happen with the case. 
I think going into it, the beginning of this process some years ago, 
there was, frankly, a high level of confidence because of the histor- 
ical practice and recognition of military commission authorities 
that it would all be upheld as crafted. I mean, it was not crafted 
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to push the envelope. The procedures were crafted consistent with 
historical practice, so there was every reason to think they would 
he upheld. But you will need to — I am sure the folks who were clos- 
er to the actual handling of the case and the argument of the case 
than I am had their view as to how things were going. 

I have to say I am, as I indicate in my testimony, quite surprised 
and disappointed with the reasoning in the opinion. But, obviously, 
it is what it is, and we are going to work with it and move forward. 

Senator Schumer. Okay. Well, I understand that. So if you were 
surprised and most of the people in the administration were sur- 
prised, you obviously guessed quite wrong, and you pursued a pol- 
icy that now has been thrown out. 

Let me then repeat my question. Why doesn’t the administration 
undertake — I mean, I am glad to hear you say you are reviewing 
the other situations now in light of Hamdan, as you should. But 
why doesn’t the administration take a more formal process and re- 
view it to avoid this happening again. This makes me think, you 
know, everyone makes mistakes, but when you have made a 
lollapalooza like this one and then you say business as usual, I get 
worried. And, again, I do not come at this from a perspective that 
we have to, you know, undo everything that you think needs to be 
done. But I am just amazed at sort of the — so why isn’t there a for- 
mal review? Why isn’t it a dereliction — why wouldn’t it be the re- 
sponsibility of the President, the Attorney General, the Secretary 
of Defense, to say, all right, we were wrong this first time in the 
way we could set things up, we better check everything out in a 
serious way, not just the Office of Legal Counsel reviewing it him- 
self? Can you please answer that for me? I am totally befuddled 
here. 

Mr. Bradbury. Well, Senator, all of the officials you mentioned 
at all times are always considering whether activities undertaken, 
programs, are consistent with the law, consistent with the current 
decisions of the Court. That is something that is always going on, 
and, of course, as a policy matter, in light of circumstances and 
changes in conditions, things are always being considered and re- 
considered. 

Senator Schumer. But, sir, you made a pretty bad wrong guess. 

Mr. Bradbury. I would say. Senator, we are not saying this is 
business as usual. We are not saying nothing has changed. The 
Court has made a very dramatic decision, and it is a historic fact 
that we are here talking to Congress about legislation to authorize 
and set up procedures for military commissions — something that 
has never happened in the history of the country. They have al- 
ways been set up and handled administratively by the President 
and the executive branch throughout the history of the country. 

This is a historic change. It is not business a usual, and it is a 
result of what is a very historic and dramatic decision from the 
Court last week. 

Senator Schumer. But, again, why wouldn’t — give me one good 
reason why there should not be a serious formal review to look at 
other issues that might have been based — other policies that you 
are pursuing that might have been based on AUMF? You know, I 
was always befuddled by that. I voted for that resolution, and it 
was never discussed once. I don’t recall any discussion on the floor 
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of the Senate, privately among colleagues, with administration peo- 
ple, that the AUMF was supposed to influence any of these things 
which we thought was a totally different issue. Why wouldn’t you 
undergo a formal review now? Why doesn’t that make sense from 
your own point of view, from the efficacy of getting things done and 
getting it right, given that the Court says you have not? 

Mr. Bradbury. Well, I am saying it is part of my job to do a con- 
stant serious look at legal issues and how they may be affected by 
significant decisions by the Court like this one. So it is part of my 
job description, and that is what — 

Senator Schumer. Did you warn anybody that you might have 
decided wrong before? 

Mr. Bradbury. Well, I guess I can plead ignorance there because 
I was not here at the beginning of this whole process. But as I tried 
to explain earlier, I think that the decisions that were made? 

Senator Schumer. Did anyone? Did your predecessor? 

Mr. Bradbury. The decisions that were made in 2001 and 2002 
on military commissions and the procedures of military commis- 
sions were fully in line — in fact, went further than historical prece- 
dents. And, of course, since that time, we went through the process 
of the Detainee Treatment Act, which creates judicial review proce- 
dures, again, unprecedented in the history of the country, for mili- 
tary commission procedures. This is an evolution. And, of course, 
the judicial review procedures were a result of the Court’s decision 
in Rasul v. Bush, which said that the habeas statute applies to 
aliens held even in Guantanamo for purposes of review of the basis 
for their detention. 

So that, again, was an unprecedented development in the law, 
and as a result of that, we worked with Congress, and we had the 
Detainee Treatment Act. And now we are here again for the next 
step in light of the Hamdan decision. 

So it is a constant evolution and reconsideration in light of devel- 
opments in the law. 

Senator Schumer. Are you going to come to Congress only when 
the Supreme Court tells you to in the future? 

Mr. Bradbury. Well, Senator, obviously it is not my decision to 
come to Congress. That is not part of what I do. I just give legal 
advice to the President, the Attorney General, and the executive 
branch. 

Senator Schumer. Thanks, Mr. Chairman. 

Mr. Dell’Orto. Senator, for this record, I would say in the De- 
partment of Defense our office is constantly reviewing the advice 
we have given in light of decisions from the courts, from laws that 
are passed, and it is not a static process. We are always reviewing 
the legal advice we have given the Secretary, and he challenges us 
to do that. 

Senator Graham. Mr. Chairman, may I have just a minute or 
two? 

Senator Hatch. Yes, Senator Graham. 

Senator Graham. You are about to leave with some guidance 
from our Chairman to kind of work on producing a product that 
would help the Congress work with the administration to start over 
again. And I will be the first to admit this is incredibly difficult. 
This is new and uncharted territory. The legal infrastructure for 
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the war on terror is different than a normal war because the 
enemy is different. I am a big fan of the Geneva Convention. There 
are four treaties that make up the Geneva Convention. Common 
Article 3 is common to all four. It is a basic, mini-human rights 
procedure in all four documents dealing with civilians on land and 
sea, military personnel, non-military personnel, enemy combatants. 
And the reason that we have signed up to the Geneva Convention 
is that when our people are captured, we do not want them not 
only tortured, we do not want them humiliated; we do not want our 
troops paraded through downtown capitals and humiliated based 
on their religion or their status. We want to make sure that if our 
prisoners are tried in a court, it is a regularly constituted court as 
required by the Geneva Convention, that it is not a kangaroo court 
made up for the moment. 

So Common Article 3 makes sense in terms of the Geneva Con- 
vention. The question is: Does it make sense to apply Common Ar- 
ticle 3 to a group of people who do not sign up to the Convention, 
who show disdain for it, who would do everything in their power 
to not only trample the values of the Geneva Convention but every 
other treaty that we have ever entered into? 

I agree with the President they should be treated humanely, and 
I believe it is incumbent upon the Congress to rein in the applica- 
tion of Common Article 3, Geneva Convention, to the war on ter- 
rorism within our values. 

Now, having made that speech, I believe it is incumbent upon 
the administration to understand the basic perspective of Justice 
Kennedy, and he says, “At a minimum, a military commission like 
the one at issue, a commission specifically convened by the Presi- 
dent to try specific persons without express Congressional author- 
ity can be regularly constituted by the standards of our military 
justice system only if some practical need explains deviations from 
court-martial practices.” 

So my challenge to the administration is to look at this situation 
anew. I think you would be well served to forget about Military 
Commission Order 1. You would be well served to go back to the 
UCMJ and provide, where practical, changes to the UCMJ to try 
people in military commission format, because, gentlemen, the mili- 
tary commission source of law comes from a statute. It comes from 
a congressional enactment. The military commission’s roots come 
from the Uniform Code of Military Justice. 

So, if nothing else, I hope you can leave this hearing and at least 
know where I am coming from, that Military Commission Order 1 
as the base document for us to work off of would be a mistake. The 
base document for us to work off of is the statute from which the 
military commission originates, the Uniform Code of Military Jus- 
tice. And if there is a need to deviate, which there will be plenty 
of needs to deviate, we need to explain to the court through testi- 
mony and our Congressional Record why that is practical. 

Thank you for listening. 

Senator Hatch. Well, thank you both for coming. Did you want 
to — 

Mr. Dell’Orto. Mr. Chairman, may I respond? 

Senator Hatch. Sure. 
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Mr. Dell’Orto. Senator, I have many concerns about taking that 
approach, but one of them is that, when all is said and done, we 
do not so change that system of justice, as laid out in the UCMJ 
and the Manual for Courts-Martial, that it ultimately redounds to 
the disadvantage of our servicemembers going forward, because we 
are going to be creating a body of case law out of that that will 
itself be the source of much litigation. 

So I have concerns about that route, given that particular fact 
down the road. 

Senator Graham. If you think that is my proposal, then you mis- 
understand what I am saying, and I will blame myself for not being 
articulate enough. But here we have — we are right back to where 
we started. The military commissions come from a statutory 
scheme. It is not something that you just pulled out of the air. A 
military commission is created by a statute, and you did not con- 
sult with us when you created the military commissions. The Mili- 
tary Rules of Evidence derive from the Federal Rules of Evidence. 
They are different in some respects, but the President has shown 
a practical need to make them different. The Manual for Courts- 
Martial is an executive enactment to enforce the UCMJ, the rules 
of the road of how you try somebody. 

I do not mind coming up with a manual for military commis- 
sions, but the basic problem I have with this whole philosophy is 
that you are ignoring the source of a military commission. Its being 
comes from a Congressional statute, and we are not going to re- 
spond — at least I am not going to respond to some product that was 
enacted without any consultation. To me that cannot be the base 
document. We will go backward, not forward. The base document 
has to be the Uniform Code of Military Justice. 

Senator Hatch. Okay, Senator, let me just say that I recall Lin- 
coln set up military commissions by Executive order, and others 
have done so as well. But, Mr. Bradbury, you wanted to comment? 

Mr. Bradbury. Actually, Senator, I was just going to make that 
very point. General Washington set up military commissions in the 
Revolutionary War, and all prior Presidents have set them up pri- 
marily under Article II authority, with recognition in the Uniform 
Code of Military Justice and other statutes — 

Senator Graham. Why are military commissions mentioned in 
the UCMJ? 

Mr. Bradbury. Because they were recognized by Congress and 
provided for, and the Court has now said that you need to follow 
the restrictions that Congress has set for them. And so we are ask- 
ing— 

Senator Graham. What authority did you use to create Military 
Order 1? Was it the UCMJ reference to military commissions? 

Mr. Bradbury. It was reference, I believe, to Article II of the 
Constitution, to the UCMJ, including Article 21 , which preserves 
the jurisdiction of military commissions, and the Authorization for 
the Use of Military Force. 

Senator Hatch. I think you are saying you are not going to ig- 
nore the UCMJ, but the Executive does have certain powers that 
have been executed by every President since Washington. 

Senator Graham. Mr. Chairman, the only the government I can 
say it — 
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Senator Hatch. Now, wait a minute. I am just asking a question. 
I think I am allowed to do that. 

Senator Graham. Yes, sir, I apologize. 

Mr. Bradbury. That is absolutely right, and, of course. Congress 
has express authority to define and punish offenses against the 
laws of nations, which is what military commissions do. So we are 
not at all saying Congress does not have authority here, and, in 
fact, the Court has said Congress has put restrictions on the use 
of military commissions — 

Senator Hatch. And now with this Court decision, it is incum- 
bent upon Congress to exercise its authority and come up with a 
way that does not make it impossible for us to protect our country 
and also our military. 

Mr. Bradbury. Exactly. 

Senator Hatch. Just to mention two aspects. Well, we want to 
thank both of you for being here today. You have been excellent. 
You have given excellent testimony, and I think all of us here ap- 
preciate it very much. So with that, we will allow you to leave. 

Mr. Bradbury. Thank you. 

Mr. Dell’Orto. Thank you, Mr. Chairman. 

Senator Hatch. Now, we have a vote at 12:15, but I think we 
are going to start with our second panel. At least we will get to in- 
troduce you all and maybe take a few testimonies. Let’s, if we 
could, get our second panel at the table. 

[Pause.] 

Senator Hatch. All right. If we can have order, let’s have order. 
We are going to begin with Theodore Olson, who is a partner in 
Gibson, Dunn & Crutcher from 2004 to the present. He has a B.A. 
from the University of the Pacific cum laude; a J.D., University of 
California at Berkeley. He is former Solicitor General of the United 
States of America from 2001 to 2004. From 1981 to 1984 he was 
Assistant Attorney General, the Office of Legal Counsel. Aside from 
his time with the Reagan and Bush administrations, he has worked 
as a partner and has continued as partner at Gibson, Dunn & 
Crutcher, one of the great law firms in this country. He is a mem- 
ber of the President’s Privacy and Civil Liberties Oversight Board, 
a two-time recipient of the Department of Justice’s Edmund J. 
Randolph Award. 

Harold Kohn, we welcome you as well, currently Dean of the 
Yale Law School from 2004 to the present. He has often been a wit- 
ness before the Committee; Smith Professor of International Law 
from 1993 to the present. His education was at Harvard for a B.A. 
summa cum laude. Oxford University, he was a Marshall Scholar, 
a B.A., first class honors; Harvard Law, J.D., cum laude; and Ox- 
ford University master’s degree in 1996. He has had a lot of nota- 
ble experience: a law clerk for Judge Malcolm Richard Wilkey at 
the U.S. Court of Appeals for the D.C. Circuit from 1980 to 1981, 
law clerk for Justice Harry Blackmun, the U.S. Supreme Court, 
from 1981 to 1982, et cetera. We welcome you to the hearing. 

Paul W. “Whit” Cobb is Vice President and Deputy General 
Counsel, BAE Systems, Inc., North America, from 2005 to the 
present. He has a B.A. from Duke University summa cum laude 
and a J.D. from Yale University School of Law in 1990. From 2001 
to 2004, he was Deputy General Counsel, the Office of Legal Coun- 
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sel, the Department of Defense. From 1996 to 2001, he was a part- 
ner in Jenner & Block LLP. He has heen a judicial fellow in the 
Administrative Office of the U.S. Courts. From 1991 to 1995, Office 
of General Counsel at the Department of the Army where he 
achieved the rank of captain. In 1990 and 1991, he was a law clerk 
of Judge Thomas A. Clark, the U.S. Court of Appeals for the Elev- 
enth Circuit. 

Scott Silliman is a professor, Duke University School of Law, 
from 1993 to the present. He has a B.A. from the University of 
North Carolina at Chapel Hill; a J.D. from the University of North 
Carolina-Chapel Hill. From 1968 to 1993, he was United States Air 
Force Judge Advocate of the General Corps, and during his career 
as a JAG attorney. Professor Silliman served as Staff Judge Advo- 
cate at two large installations and three major Air Force com- 
mands, including the Tactical Air Command and the Air Combat 
Command, where he served as General Counsel to the Commander 
of 185,000 military and civilian personnel. 

Lieutenant Commander Charles Swift, we are very happy to 
have you here; defense counsel in the Office of Chief Defense Coun- 
sel at DOD, Office of Military Commissions, from 2003 to the 
present; B.S. from the U.S. Naval Academy, Division Officer School 
as well in San Diego in 1985; J.D. at the Seattle School of Law in 
1994; and was educated at the Naval Justice School Basic Lawyer 
Course in 1994. He has a long history of service in the Navy, and 
we are just very grateful to have you here as well. Commander. 

Daniel Collins is a partner in Hunger, Tolies & Olson, LLP, from 
2003 to the present; was educated with an A.B. from Harvard Col- 
lege summa cum laude; First Marshall Phi Beta Kappa in 1985, a 
J.D. from Stanford University with distinction in 1988. Mr. Collins 
was Associate Deputy Attorney General, the Office of Deputy Attor- 
ney General, from 2001 to 2003. During that time, Mr. Collins also 
served as DOJ’s Chief Privacy Officer; from 1997 to 1998, adjunct 
professor of Loyola Law School, and from 1996 to 2001, again, with 
Hunger, Tolies. He was Assistant Attorney General in the Crimi- 
nal Division of the U.S. Attorney’s Office in Los Angeles, law clerk 
to Justice Scalia, and attorney-advisor of the Department of Justice 
Office of Legal Counsel, et cetera. He was a note editor of the Stan- 
ford Law Review and recipient of Stanford Law Review’s Board of 
Editors Award and Order of the Coif 

So we are happy to have all of you here. You all have tremen- 
dous distinctive records, and we are very proud to have you before 
the Committee, and if we can, we will go in that order. Mr. Olson, 
we will take you first. 

STATEMENT OF HON. THEODORE B. OLSON, FORMER SOLIC- 
ITOR GENERAL OF THE UNITED STATES, AND PARTNER, 

GIBSON, DUNN & CRUTCHER, WASHINGTON D.C. 

Mr. Olson. Thank you, Mr. Chairman and members of the Com- 
mittee, for the opportunity to appear before this distinguished 
Committee to testify about the Supreme Court’s decision in 
Hamdan v. Rumsfeld, which has far-reaching implications for the 
President’s ability to defend our national security and perform his 
duties as Commander-in-Chief. 
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No issue deserves more thoughtful consideration from our elected 
representatives than ensuring that the American people are de- 
fended from a savage terrorist enemy that deliberately targets ci- 
vilians and mutilates our soldiers in an effort to destroy our way 
of life. 

I will confine myself to the 5 minutes. We have submitted writ- 
ten testimony, Mr. Chairman, which I assume will be a part of the 
record. 

Senator Hatch. Without objection, we will put the complete 
statements of all of you in the record. And, by the way, I want my 
statement placed in the record at the appropriate place as well, 
without objection. 

Mr. Olson. It is altogether appropriate and necessary for Con- 
gress to consider a legislative response to the Supreme Court’s de- 
cision in Hamdan. All eight Justices who participated in the case — 
Chief Justice Roberts was recused, but he had agreed with the ad- 
ministration’s position as a judge on the United States Court of Ap- 
peals. But all eight Justices recognized that Congressional action 
could cure any perceived inadequacies in the military commissions 
established by the President. 

In response to the Justices’ invitation to implement a legislative 
solution, it is my opinion, first, that Congress should restore the 
status quo that existed prior to the Supreme Court’s decision in 
Rasul V. Bush and make clear that the Federal courts do not pos- 
sess jurisdiction over pending or future habeas petitions filed by 
Guantanamo Bay detainees or other noncitizen enemy combatants 
detained outside the territory of the United States. 

In that Rasul case, the Supreme Court overturned a precedent, 
Johnson v. Eisentrager, that had stood for 50 years and held in 
that case for the first time that the Federal habeas statute grants 
jurisdiction to Federal courts to entertain habeas corpus petitions 
filed by aliens, noncitizens, who have never had any contact with 
the United States, captured abroad and detained beyond the sov- 
ereign territory of the United States. In the Hamdan decision, the 
Court held that legislation enacted in response to Rasul depriving, 
again, the Federal courts of jurisdiction in such cases did not apply 
to habeas corpus petitions pending when the legislation was en- 
acted. 

Since the emergence of the writ of habeas corpus several cen- 
turies ago in English common-law courts, the writ has never been 
available to enemy aliens captured on the battlefield outside of a 
country’s sovereign territory. Indeed, by requiring the President to 
justify his military decisions in Federal courts, Rasul imposed a 
substantial and unprecedented burden on the President’s ability to 
react with vigor and dispatch to homeland security threats. 

Indeed, none of the 2 million prisoners of war held by the United 
States at the conclusion of World War II was deemed authorized 
to file a habeas petition in a U.S. court challenging the terms of 
conditions of his confinement. One can only imagine the chaos that 
would have been introduced into the effort to win World War II if 
each of these detainees, or lawyers on their behalf, had been per- 
mitted to file petitions in U.S. courts immediately upon their cap- 
ture in Europe, Africa, or the islands of the Pacific Ocean. 
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The Rasul decision and the Hamdan decision impose a tremen- 
dous burden on our military personnel in the field. As the Supreme 
Court explained in Eisentrager, it would be difficult to devise more 
effective fettering of a field commander than to allow the very en- 
emies he has ordered reduced to submission to call him to account 
in his own civil courts and divert his efforts and attention from the 
military offensive abroad to the legal defense at home. That is the 
words of Justice Jackson, who has been frequently quoted in these 
proceedings and in related proceedings in a 6-3 decision upholding 
what had always been the law of the land. Congress should act to 
restore the pre-Rasul status quo. The Constitution places the deci- 
sion to detain a noncitizen held abroad squarely within the domain 
of the President as Commander-in-Chief of the Armed Forces. Con- 
gress should restore the constitutional balance by amending the 
Detainees Treatment Act to clarify that Federal courts lack juris- 
diction over habeas petitions filed by detainees held outside the 
sovereign territory of the United States. 

Mr. Chairman, my testimony refers to the military commissions 
and makes recommendations with respect to that, and it also ad- 
dresses the point with respect to the Geneva Convention. But I will 
not take your time now by referring to that because it is in the 
written testimony. 

[The prepared statement of Mr. Olson appears as a submission 
for the record.] 

Senator Hatch. Well, thank you very much, Mr. Olson. Professor 
Koh, we will take you now. 

STATEMENT OF HAROLD HONGJU KOH, DEAN, YALE LAW 
SCHOOL, NEW HAVEN, CONNECTICUT 

Mr. Koh. Thank you, Mr. Chairman. I have twice served in the 
Government — in the State Department in the 1990s and in the 
Reagan administration in the 1980s at the Justice Department. I 
submitted a detailed statement that makes two points: 

First, the Hamdan decision is much bigger than military com- 
missions. It has broad significance for the separation of powers and 
the way we conduct the war on terror. 

And, second, it suggests principles for how Congress and the 
President should work together to restore a constitutional process 
for ensuring a fair trial and humane treatment. 

Mr. Olson stated the holdings of Hamdan, but as Justice Frank- 
furter once said, there are some cases that are less important for 
what they hold than for what they say about a way of looking at 
the law. And as my written remarks point out, Hamdan is the 
most important case on Executive power decided since the steel sei- 
zure case, not just for what it says about military commissions, but 
for what it says about what the Constitution requires about the 
President, Congress, and the courts working together to deal with 
national crisis. And what it says is that when the President is re- 
sponding to a war on terror, he should not go it alone, citing a 
broad constitutional theory and statutes which do not give specific 
authorization; rather, he should fit his actions within the scope of 
enacted laws, such as the UCMJ, and treaties that have been rati- 
fied by the United States, like Common Article 3. 
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With regard to Common Article 3, there are two important 
things that it is not. Common Article 3 is not about giving terror- 
ists POW status. It is about giving them a right to minimal hu- 
mane treatment that we give everybody. 

The second thing, Common Article 3 is not about them and what 
they do. It is about what we are and what we do. We give basic 
humane treatment. Some have said, well, terrorists have not 
signed Common Article 3. Well, whales have not signed the Whal- 
ing Convention. But it is about how we treat them and how we are 
obliged to treat them. 

When you look at the way that Hamdan requires the executive 
branch to behave within the framework of law, you end up reject- 
ing, as based on the wrong constitutional vision, three recent exec- 
utive branch positions: the President’s supposed freedom to author- 
ize torture and cruel treatment in the face of the McCain amend- 
ment would be rejected; the President’s supposed freedom to au- 
thorize warrantless domestic surveillance in the face of the FISA 
would be rejected; and the President’s supposed freedom to try 
military terrorist suspects before commissions that do not meet the 
UCMJ standards should also be rejected. 

That brings me to my final point. This Congress and this Com- 
mittee have two options. The first is it can hastily enact quick-fix 
legislation to reverse the holdings in Hamdan. Mr. Olson now sug- 
gests that they also reverse Rasul. Ted Olson is a great lawyer. I 
had the privilege of working with him in the Justice Department 
20 years ago. He lost Rasul. His successor lost Hamdan. And now 
they would like to reargue those cases here and get them both re- 
versed. 

But I think that there is a better approach than relitigating 
cases that have already been lost, and that is for Congress to hear 
what the Court said in Hamdan about what a constitutional proc- 
ess is, to accept the notion that any detainee in our custody de- 
serves a fair trial and humane treatment. That is what the Pen- 
tagon now seems to have accepted, according to the story in the Fi- 
nancial Times. And, third, we should hold hearings about what it 
takes to make hearings of these detainees truly full and fair, as the 
President said he would do in creating military commissions. 

If Congress follows option one and simply tries to undo the Su- 
preme Court conclusion, it will place us on the wrong side of our 
own law, statutory and treaty; on the wrong side of international 
law, on the wrong side of international opinion; and we run the 
risk that the statute you pass will be struck down again by the 
courts. 

But if you accept the Hamdan Court’s holdings and work with 
them, you will place us back on the right side of the law on the 
right side of international opinion, and I believe on the right side 
of history. 

I have suggested in my statement, starting on page 12, the cri- 
teria that military commissions have to satisfy after Hamdan with 
regard to humane treatment, eligible defendants in crimes, mean- 
ingful oversight, and procedures comparable to courts-martial. I 
agree with Senator Graham that if you are to do this, you should 
start from the UCMJ process. 
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But let me close by saying that Hamdan has presented both Con- 
gress and the President with an opportunity to make a fresh start 
in crafting a fair and durable solution to the problem of humane 
treatment and fair trial. This body should take this opportunity to 
craft laws that satisfy the UCMJ and Article 3, and the President 
should take care that those laws be faithfully executed. 

Thank you. 

[The prepared statement of Mr. Koh appears as a submission for 
the record.] 

Senator Hatch. Thank you, Professor Koh. 

Let’s go to Mr. Cobb next, and we will finish with Commander 
Swift. Or you wanted me to go to Commander Swift first because 
Senator — why don’t we go to Commander Swift first, and we will 
finish with you, Mr. Cobb. That is contrary to what the Chairman 
wanted me to do, but I will do it. 

STATEMENT OF LIEUTENANT COMMANDER CHARLES D. 

SWIFT, OFFICE OF MILITARY COMMISSIONS, OFFICE OF 

CHIEF DEFENSE COUNSEL, U.S. DEPARTMENT OF DEFENSE, 

WASHINGTON, D.C. 

Commander SwiFT. Mr. Chairman, members of the Committee, 
thank you for again inviting — 

Senator Hatch. If you would pull your microphone a little closer 
to you, I think that would help. 

Commander SwiFT. Mr. Chairman, members of the Committee, 
thank you for again inviting me to testify here today. As you begin 
the vitally important process of determining the necessity of a leg- 
islative response to the Supreme Court’s opinion in Hamdan v. 
Rumsfeld. 

The first question to be asked is whether the system, as it has 
been set up, should be reinstated. Based on the past 5 years, the 
answer is simply no. This is not just the view of a defense counsel 
who litigated the commission system. It is also the view of some 
of the commission prosecutors. One of the prosecutors. Air Force 
Captain John Carr, wrote that in his experience, the commission 
was, and I quote, “a half-hearted and disorganized effort by a skel- 
eton group of relatively inexperienced attorneys to prosecute fairly 
low-level accused in a process that appears to be rigged.” Another 
prosecutor. Air Force Major Robert Preston, lamented that “writing 
a motion saying that the process will be full and fair when you do 
not really believe it is kind of hard — particularly when you want 
to call yourself an officer and a lawyer.” 

Those of us who have litigated in the commission cases in Guan- 
tanamo recognized that the military commission system’s was 
flawed in both design and execution. The military commission sys- 
tems’ procedures were simply inadequate to ensure that the trials 
produced accurate results. Security is always a consideration in 
trials implicating the defense of our Nation. That consideration is 
recognized by MRE 505(b) inside the Uniform Code of Military Jus- 
tice and the Court-Martial that allows security considerations. The 
commission security rules, however, are written in such a way as 
to invite abuse, a fact that became only too clear to members of the 
prosecution as well as the defense. Captain Carr observed to the 
chief prosecutor, “In our meeting with [a government agency], they 
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told us that the exculpatory information, if it existed, would he in 
the 10 percent that we will not get with our agreed upon searches. 
I again brought up the problem that this presents to us in the car 
on the way back from the meeting, and you told me that the rules 
were written in such a way as to not require that we conduct such 
thorough searches, and that we were not going to worry about it.” 
Captain Carr’s e-mail is reflected in the experience of the defense. 

The ability of the Government agencies to hide evidence from the 
prosecution is chilling considering that the prohibition against 
statements obtained by torture rest solely on whether such state- 
ments were obtained through torture in the judgment of the pros- 
ecutors. Absent prosecutor judgment, there are no provisions guar- 
anteeing the defense any sort of discovery concerning the use of co- 
ercion to obtain testimony. 

Publicly, the chief prosecutor argued in the military law journal 
that such problems would be cured by the defense’s ability to argue 
the shortcomings of any evidence. Privately, Captain Carr reports 
that the chief prosecutor told him, “The military panel will be hand 
picked and will not acquit these detainees.” Again, the practice of 
the commissions echo Captain Carr. 

To cite just one example, prior to his selection by the Secretary 
of Defense to serve on the commission’s appellate review panel, a 
very distinguished member, William T. Coleman, met with and as- 
sisted the prosecution in their preparation and strategy for trial. 
Now, using such a member would normally be perfectly Okay to 
get the prosecution ready. But he was then appointed to serve on 
the same review panel. In any other legal system, such conduct 
would have clearly precluded Mr. Coleman from serving in any ju- 
dicial capacity, but not at the commissions. 

The defense, apart from calling the accused, has no meaningful 
ability to put on a defense. The dissent in Hamdan was incorrect 
when claiming that the petitioner may subpoena his own wit- 
nesses, if reasonably available. In fact, the defense had no ability 
to issue subpoenas and, with only one exception in more than 50 
attempts, no success in obtaining witnesses through the prosecu- 
tion or the presiding officer. 

Given the handcuffs this puts on his counsel, the accused is real- 
ly the only one that can dispute the evidence against him. Without 
knowing what that evidence is, the accused is left undefended. Yet 
the accused is not guaranteed even the most fundamental right, 
and that is, to know what the evidence is against him. 

It should not be surprising that in previous commissions the ex- 
clusion of a nondisruptive defendant from factual precedents of his 
own trial is unprecedented. The disregard for the principles of jus- 
tice in the commissions has increasingly put members of the Chief 
Defense Counsel’s Office in the position where they would either 
violate ethical requirements incumbent on their practice of law or 
face criminal charges for the violation of military orders. To do 
one’s job in an ethical manner should not require a military attor- 
ney to risk criminal sanctions. 

Senator Hatch. Lieutenant Commander, I am going to have to 
hold you to the 5 minutes so I can make the vote. 

[The prepared statement of Commander Swift appears as a sub- 
mission for the record.] 
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Senator Hatch. We will turn to Mr. Cobb now. I am going to 
hold each of you to right on 5 minutes. Otherwise, I cannot make 
the vote. 

Mr. Cobb. 

STATEMENT OF PAUL W. “WHIT” COBB, JR., FORMER DEPUTY 

GENERAL COUNSEL, U.S. DEPOSITION, WASHINGTON, D.C. 

Mr. Cobb. Thank you, Mr. Chairman and members of the Com- 
mittee, for the opportunity to appear here today. 

As you mentioned. Senator Hatch, I have served as an Army and 
also as a former Deputy General Counsel for Legal Counsel of the 
Department of Defense. Of course, today I am appearing solely in 
my personal capacity. 

While I was at the Office of the Secretary of Defense, I had the 
opportunity to participate in drafting the military commission pro- 
cedures that were at issue in the Hamdan case, and I also had the 
opportunity to work through many of the issues the Committee is 
now confronting. I hope my perspective will be helpful. 

I would like to address the five key features of war crimes courts 
that I believe are essential to justice in the broadest sense of the 
word, and my statement has more details about this, my written 
statement. 

The first key feature, it is critical to have a specialized law of 
war court designed for the circumstances of each underlying con- 
flict. War crimes court procedures need to differ in a few significant 
ways from the procedures that have grown up around our domestic 
criminal courts, including courts-martial. Courts-martial may have 
some surface appeal, but there are significant problems with using 
courts-martial to try war crimes. First, they have been designed to 
protect military personnel in their trials for ordinary criminal of- 
fenses and require drastic modifications. And, second, as discussed 
by Mr. Dell’Orto, it is even more difficult to use courts-martial to 
prosecute war crimes violations in Federal court. 

The second key feature of any war crimes court is that it needs 
to be a function of the military. The military has the subject matter 
expertise under the law of war. It has custody of the detainees. 
And it has always conducted our war crimes trials in the past. 

The third key feature, we need to have inclusive rules of evidence 
that permit the fact finder to weigh the probative value of each 
piece of evidence. The evidence is simply not going to have the indi- 
cia of reliability in all cases that we would expect in our domestic 
criminal court proceedings. 

The fourth feature is the need for heightened protection of classi- 
fied information over and above the protections in Federal courts 
and courts-martials. This is required by the fact that our war with 
al Qaeda is continuing and also the importance of information in 
that war given the fact that our enemy in the war has no fixed 
faces or other resources that we would ordinarily attack. I would 
note that most other war crimes tribunals have taken place after 
the war had ended. 

Of course, defendant’s cleared counsel should be given access to 
all information relevant to the trial, but there are going to be rare 
but important instances when the defendant cannot be given per- 
sonal access. 
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The fifth and final key aspect to a war crimes court is the need 
for cleared and mandatory defense counsel. The accused should not 
have the right to self-representation. These war crimes courts will 
be conducted in a complicated military justice procedural environ- 
ment. Also, the right to self-representation would defeat protections 
for classified information. 

Now, how should legislation implement these five key features? 
Fortunately, we are not writing on a blank slate. There is an exist- 
ing forum that has each of the five qualities that I have discussed, 
namely, military commissions. Some modifications to military com- 
missions that Congress might consider include increasing the struc- 
tural independence of the military commissions, for instance, by 
specifying the appointment of military judges to preside over the 
trials, and also by articulating further the appellate process. Con- 
gress might also desire to specify statutory provisions that would 
address the court’s concerns in Hamdan with respect to Articles 21 
and 36 of the UCMJ. 

The Unprivileged Combatant Act, introduced by Chairman Spec- 
ter recently, contains almost all of the five key war crimes court 
features I have discussed and is an excellent first step toward a 
legislative response to Hamdan. 

In conclusion, the existing military commission system, with ap- 
propriate modifications by Congress, is ideally suited to trying law 
of war violations. The perfect is the enemy of the good, and per- 
fectly uniform criminal procedures are the enemy of war crimes 
prosecutions. Surely, it is better to have some war crimes prosecu- 
tions under procedures tailored for the circumstances than per- 
fectly uniform procedures and no prosecutions whatsoever. 

Mr. Chairman, I would be pleased to answer the Committee’s 
questions. 

[The prepared statement of Mr. Cobb appears as a submission for 
the record.] 

Senator Hatch. Well, thank you so much, Mr. Cobb. Professor 
Silliman, we will take your testimony. 

STATEMENT OF SCOTT L. SILLIMAN, RETIRED AIR FORCE 

JUDGE ADVOCATE, CENTER ON LAW, ETHICS, AND NA- 
TIONAL SECURITY, DUKE UNIVERSITY SCHOOL OF LAW, 

DURHAM, NORTH CAROLINA 

Mr. Silliman. Thank you, Mr. Chairman. With all due respect 
to Dean Koh, I read the decision in Hamdan a bit narrower than 
he does, as is explained more in detail in my prepared statement. 
Therefore, I urge the Committee, to the extent it deems legislation 
necessary, that it carefully tailor it to meet the specific issue raised 
by the Supreme Court. 

For example, the Court did not deal with the broader question 
of the President’s authority to detain. It said, “Hamdan did not 
challenge nor need the Court to address that question.” 

Also, because the Detainee Treatment Act already prescribes the 
procedure for status review determinations on detainees, that is an 
issue which, at least for now, need not be addressed. Therefore, I 
believe the Congress should address only those lists of deficiencies 
in military commissions that it pointed out. 
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If the Congress merely passes a law giving legislative sanction 
to the prior system from military commissions, putting everything 
back the way it was, there is no assurance that it would pass judi- 
cial muster. Further, it would obviously invite further challenges 
and lead to greater uncertainty. 

Many legal scholars believe that it is possible for this Congress 
to actually legislate around Common Article 3. However, giving 
Congressional sanction to the minimal level of due process in com- 
missions, which was criticized as inadequate by the Supreme Court 
and which fails to satisfy a commonly recognized international 
legal standards, is, I believe, Mr. Chairman, imprudent. 

Congress could also authorize a completely new system for mili- 
tary commissions which remedies most of the defects with the 
Court cited, but which does perhaps allow for a more flexible stand- 
ard for the admissibility of evidence. The Congress could legislate 
an exception for hearsay evidence or unsworn statements. How- 
ever, in no circumstance should evidence procured by coercive in- 
terrogation techniques be admissible. 

I would also suggest that there should be a more robust and sub- 
stantial judicial review, such as in the United States Court of Ap- 
peals for the Armed Forces, and that that is absolutely essential. 

So Congress could build a new military justice system based on 
most of the procedures of the court-martial process but, again, 
making exceptions where the Congress needs it. That would be a 
far better step, Mr. Chairman, but not the one I advocate. 

What I urge the Committee to consider requires no new major 
legislation. The Supreme Court in Hamdan clearly implied that 
courts-martial under the Uniform Code of Military Justice, the type 
of trial system we do use for our own servicemen, is more than ade- 
quate and appropriate to the task. 

To those who suggest that using courts-martial would disadvan- 
tage us by taking those relatively small number of military com- 
missions — and, again, Mr. Chairman, remember, the standard for 
detaining an individual is merely an administrative determination 
of combatant status. To bring a case before a military commission, 
there must be a specific framing of a criminal charge under the law 
of war. That is the only jurisdiction of a war court, a military com- 
mission in this case. But by adopting the same system of courts 
that we use for our own servicemen and making the minor adjust- 
ments we need, which has already been brought before this com- 
mission, Article 32 need not necessarily obtain. Article 31(b), the 
Advice of Rights, need not necessarily obtain. The authority al- 
ready exists in Article 18 to use courts-martial for violations of the 
law of war. 

If we do that, Mr. Chairman, I think that we send a loud and 
clear signal to the rest of the world, particularly at this time of in- 
creasing allegations of atrocities by our own armed service per- 
sonnel. We send a signal that we are a Nation under the rule of 
law, not just in rhetoric, Mr. Chairman, but in practice. 

Let me close by suggesting, as you already have here before you, 
as the Senate Armed Services Committee will have on Thursday, 
that you continue to solicit and seek the advice of those who know 
this system and these issues best. And I refer to the active-duty 
judge advocates and retired judge advocates. I believe their advice 
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and counsel, as you deliberate this very difficult issue, would be of 
great benefit. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Silliman appears as a submis- 
sion for the record.] 

Senator Hatch. Well, thank you so much. Professor. 

Mr. Collins, we are delighted to have you back. We look forward 
to hearing you. 

STATEMENT OF DANIEL P. COLLINS, FORMER ASSOCIATE 

DEPUTY ATTORNEY GENERAL, AND PARTNER, MONGER, 

TOLLES & OLSON, LOS ANGELES, CALIFORNIA 

Mr. Collins. Mr. Chairman, I am grateful for the opportunity to 
testify here today. The extent to which the use of military commis- 
sions remains available as a tool for prosecuting terrorists and 
other unlawful combatants in the ongoing war on terror is an im- 
portant issue that warrants this Committee’s prompt attention. I 
believe that the Supreme Court’s recent decision in Hamdan v. 
Rumsfeld casts sufficient doubt over the manner in which such 
commissions may proceed in the absence of statutory authorization 
or clarification as to make it appropriate for Congress to supply 
that authorization and clarification. It would, I think, be ill advised 
to try to proceed without the benefit of Congress’ assistance in im- 
plementing the Court’s decision. 

Before turning to the specific recommendations that I would 
make, I did want to emphasize two points about the Court’s deci- 
sion that I think are very important. 

First, despite some of the misunderstanding that I think has 
been reflected in the press and some of the commentary, the Court 
did not in any respect base its holding on the Constitution of the 
United States. It, rather, solely found that the procedures set up 
for the military commissions were not consistent with the provi- 
sions of the Uniform Code of Military Justice that the Court 
deemed to be applicable; and, second, it concluded that the struc- 
ture and procedures more generally deviated from the require- 
ments of Common Article 3, which it also believed to be applicable 
to the conflict with al Qaeda. 

The Court also, importantly, did not question that the military 
model and a military tribunal is appropriate in this context. I think 
that is also important to underscore. In discussing the subject of 
how to confront and disable al Qaeda, too many people, I think, 
seem to view the war on terror as a war merely in the rhetorical 
sense, like the war on drugs or the war on poverty. It is not. It is 
an armed conflict with an organized enemy that calls forth the 
military authorities of the Government, including the right to de- 
tain and the right to try before a military tribunal. No Justice of 
the Court questioned that. It is merely a matter of how to exercise 
the authority to try within the context of a military tribunal. 

There are four things that I think the Congress should do in re- 
sponse to Hamdan. 

First, I believe that the Congress should eliminate the standard 
of uniformity except as impracticable standard, which we are now 
left with. That standard is fraught with so much uncertainty that 
to attempt to implement it would just have everyone back here 5 
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years from now after another Supreme Court decision saying it was 
not quite right. If Congress provides the authorization, substitutes 
that standard with something else, that will provide the best and 
surest footing for proceeding with appropriate military tribunals. 

I think that what Congress should put in its place has two ele- 
ments: one, it should have some substantial residuum of discretion 
for the Executive to fill out the details; and then, second, as is clear 
from the comments of many of the Senators today, there is clearly 
a desire on the part of Congress to articulate some minimum cri- 
teria that will be applied. How you draw those lines I think is a 
difficult question that will require careful study. 

Second, I think that Congress should also eliminate the uncer- 
tainty occasioned by the Court’s holding with respect to the Geneva 
Conventions, and I don’t think that Congress needs to repudiate 
the application of Common Article 3 in order to do that. I, rather, 
read the Court’s opinion, and as clarified by Justice Kennedy’s con- 
currence, as indicating that if Congress provides the statutory au- 
thorization for this regime and sets it up in a regular fashion, then 
it will be a regularly constituted court within the meaning of Com- 
mon Article 3 and will eliminate that problem. And so the Court, 
by providing a clear statutory authorization and basis for these tri- 
bunals, can cure that problem. 

I also think, third, that the Congress should provide specific stat- 
utory authorization for a war crime of conspiracy, something that 
is clearly within Congress’ constitutional authority. 

And then, fourth, I believe that Congress should also revise the 
judicial review provision so as to effectuate the original intent of 
the Detainee Treatment Act to ensure that challenges to military 
commission judgments follow the judgment and not precede it. In 
some respects, the level of deference to military tribunals under 
this decision is less than you would give in a habeas court to a 
State court judgment, and that seems inappropriate. 

[The prepared statement of Mr. Collins appears as a submission 
for the record.] 

Senator Hatch. Well, thank you so much. We really appreciate 
all of you. I am sorry we have to hold you over until 2:15, because 
I think there will be a lot of questions of this distinguished panel. 

So, with that, we will recess until 2:15, when we will resume this 
hearing. We appreciate all of your and your patience. 

[Whereupon, at 12:33 p.m., the Committee recessed, to reconvene 
at 2:15 p.m., this same day.] 

AFTERNOON SESSION [2:15 p.m.] 

Chairman Specter. We will resume our hearing about what 
should be done to comply with the decision of the Supreme Court 
of the United States in Hamdan v. Rumsfeld. I regret that I had 
to miss the opening statements, but Senator Leahy and I are ready 
to proceed with some questions. 

Mr. Olson, let me begin with you and acknowledge personally 
again my sympathy for the loss of your wife on 9/11 on the plane 
that crashed into the Pentagon. 

Mr. Olson. Thank you, Mr. Chairman. 

Chairman Specter. You have a unique perspective from many 
points of view, having been Solicitor General and very much in- 
volved in the work of Government and experienced in constitu- 
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tional law. How many cases have you argued now before the U.S. 
Supreme Court? 

Mr. Olson. We have to stretch our memory to remember those 
numbers, Senator, but I think it is 43. 

Chairman Specter. Well, that is quite a record. 

What do you think needs to be done to have a basic compliance 
with what the Supreme Court said in Hamdan v. Rumsfeld? 

Mr. Olson. Well, at a very minimum, what the administration 
seems to be urging is that Congress approve the procedures that 
the President articulated in the order setting up the military com- 
missions that he did, in 2001 I guess it was. That would be the 
minimum requirement. 

Chairman Specter. Do you think that would pass muster with 
what the Court had in mind on compliance with Article 3 of the 
Geneva Convention? 

Mr. Olson. I think it would. I do think that, to the extent that 
there are other provisions that are added with respect to specific 
aspects of the process, that the most flexibility possible given to the 
President is something that should be done because, as I say in my 
written testimony, the terrorists that we are opposing are ex- 
tremely resourceful. They adapt their techniques to our defenses. 
Every time we set up some sort of a system, they work their way 
around it. They train their colleagues how to lie, to cheat, and to 
commit mayhem in ways that are very, very destructive to us. And 
they take advantage. They attempt in every way possible to take 
advantage to any legal system that can be created. 

Therefore, I think it is important for the President to have the 
flexibility more than just to deviate where it is impracticable, 
which is one of the terms that is in the statute now, but to have 
some reasonable flexibility to adapt to the circumstances. 

The provision to terrorists of highly classified, sensitive informa- 
tion makes no sense to me, and I think that — 

Chairman Specter. Dean Koh, the applicability of Article 3 of 
the Geneva Convention was received with surprise in many quar- 
ters. There had been some contention over whether you needed a 
nation state, you needed uniforms, you need some regularization to 
apply the Geneva Conventions. How would you — and I know you 
favor the application of Article 3 of the Geneva Convention and 
think the Court acted in accordance with the intention of the provi- 
sion. But how would you square — I am on Dean Koh now. 

How would you. Dean Koh, analyze the applicability of Article 3 
of the Geneva Convention in that context? 

Mr. Koh. Well, Senator, in my oral remarks, I made two points 
about what Common Article 3 is not. It is not a provision that gives 
people prisoner-of-war status, and it is not about what they do. It 
is about what we do. It is a statement — and this is a quote from 
Will Taft, who is legal adviser, that there are certain minimum 
standards apply even to the detention of unprivileged belligerents. 
It says that they are not outside the law. It is a general principle 
of civilized society that inhumane treatment degrades the perpe- 
trator as much as the victim. 

So what was really said in 1949 when they were crafting the Ge- 
neva Conventions was there must be a core of minimum treatment 
that we are ready to give to every country in the world, and every 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00063 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



60 


country in the world respects it except for the Island of Nauru. So 
I think that the real question is does Congress want to be in a posi- 
tion now of passing a law which is essentially saying that the 
United States wants not to be a part of this baseline minimum 
standard. And I think that would be very, very damaging for our 
own troops, for our country to say that of all the countries in the 
world who accept this baseline minimum standard, we do not. 

Chairman Specter. Mr. Olson, how would you respond to Dean 
Koh? How would you satisfy the requirements of Article 3 of the 
Geneva Convention using the President’s program if Congress were 
to legislate on the matter? 

Mr. Olson. Well, my position would be that it would be impor- 
tant for Congress to make clear that it agrees with the executive 
branch’s interpretation of the Geneva Conventions, including Com- 
mon Article 3, that it does not apply under these circumstances to 
terrorists who are not acting in connection with any State, not com- 
plying with any other provision of the — not working with a con- 
tracting party, and that provision applied, as most people under- 
stood it, I believe, to conflict that was not international in nature, 
which international terrorism certainly is, confined within a con- 
tracting party, which is not what we are dealing with here. 

I think that if Congress made it clear that that interpretation of 
the Geneva Conventions and our participation in them, I think that 
that would carry important weight. 

Chairman Specter. Well, my red light went on, so I will yield 
to Senator Leahy. 

Senator Leahy. Lieutenant Commander Swift, in Mr. Cobb’s pre- 
pared testimony today, he argued, among other things, that special 
procedures are needed for a military commission in wartime to pre- 
vent sensitive information from being passed to detainees under at- 
torney-client privilege or being passed from them. Do you have any 
comment about that? 

Commander SwiFT. Well, sir, I certainly agree that in Mr. 
Hamdan’s case, where I am representing him, there is a need to 
protect sensitive materials, but also in Mr. Hamdan’s case, when 
that is given a blanket application, it can lead to basically the vio- 
lation of fundamental rights in a trial. The example I can give is 
that I was down at Guantanamo Bay to tell Mr. Hamdan about his 
decision. For 2 days, first we told him; then I explained to him, 
along with Professor Katyal, our strategy going forward, all the 
possible things we might do or not do. 

At the end of that meeting, he was taken back to his regular cell, 
and then his belongings were searched, and the only thing they 
took were his notes on the questions that he was to answer as the 
client on how we were to proceed. In other words, the Government 
seized the entire strategy we had going forward. And it was the 
only document they took. And I did not see how that could possibly 
implication national strategy, although it does certainly implicate 
how we will conduct the trial. 

Senator Leahy. Also, Mr. Bradbury and Mr. Dell’Orto on the 
first panel talked about deficiencies they see in the UCMJ proce- 
dures and claim those are preventing them from moving forward 
today, without further delay, with courts-martial against those the 
President has designated for trial in Guantanamo Bay. Part of this 
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came after questions of mine pointing out the fact they have been 
down there for all these years and the Administration has not con- 
victed anybody yet. I am not sure how that makes us better. What 
procedures are in place to ensure that those who have violated the 
law of war can be brought to justice under the UCMJ — and this 
sort of follows on my other question — while keeping classified infor- 
mation secret? And what is the military’s record of applying the 
UCMJ to suspected war criminals? 

Commander SwiFT. Is this question to me, sir? 

Senator Leahy. Yes. 

Commander SwiFT. Yes, sir. Speaking in Mr. Hamdan’s case, if 
he were taken to a court-martial, I am well aware that 505(b) 
would permit the same sort of substitutions that you see in Federal 
courts, where they could substitute in classified information, sub- 
stitute proxies, all of the things necessary to protect classified in- 
formation. Also, under Article 31 Bravo, I am well aware of the de- 
cision in United States v. Lonetree that says intelligence, informa- 
tion that was gathered under intelligence purposes is not subject 
to Article 31(b). So I would expect a court-martial to fully address 
the concerns that have been brought up here today, and we would 
then be litigating on an even and fair playing field where the truth 
is going to come out. 

Senator Leahy. In fact. Commander, haven’t we had trials in 
this country for years where there has been classified information 
involved and it has been handled — the courts have worked it out 
in such a way to protect both the Government and the defense? 

Commander SwiFT. Actually, I have participated in a few of 
those trials, sir. Our system is very well set up for the protection 
of classified information. The Uniform Code of Military Justice, un- 
like a Federal court, is permitted to be closed in a court-martial. 
And all of the members on the court-martial have security clear- 
ances. So you have a lot of flexibility, while still maintaining the 
accuseds’ right to confront the evidence against them. It is a very 
good system. 

Senator Leahy. Dean Koh, Mr. Bradbury testified for the admin- 
istration, the Justice Department witness this morning, he said the 
administration would abide by the Supreme Court’s ruling that 
Common Article 3 applies to Guantanamo detainees — not a real big 
concesssion so far as the Supreme Court did rule that way and he 
is bound to follow it. But then in something very similar to some 
of the signing statements, some of the 700 signing statements we 
have seen, he suggested Common Article 3 was ambiguous and 
hard to interpret. 

Do you find Common Article 3 that ambiguous or hard to inter- 
pret? 

Mr. Koh. No, I do not. I should point out that the White House 
spokesman, Tony Snow, was asked a similar question and gave a 
similar answer. So this sounds like it is the official administration 
position. They do not know what “humiliating and degrading treat- 
ment” means. I think anyone who saw Abu Ghraib knows that is 
humiliating and degrading treatment. 

I think it does mean that you might want to have a list of things, 
of tactics which are clearly in violation, which include, for example, 
waterboarding, leading people around with dog collars, threatening 
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them falsely with execution. Those are clearly violations of Com- 
mon Article 3. 

But you have to remember, Senator, that every country in the 
world applies Common Article 3, so there is a lot of understanding 
of what practice is violated or not, and I don’t think other countries 
have found it difficult to apply. 

Senator Leahy. Thank you. 

Thank you, Mr. Chairman. 

Chairman Specter. Thank you. Senator Leahy. 

Senator Cornyn — oh, pardon me. Senator Graham was here first. 

Senator Graham. Thank you, Mr. Chairman. I want to again 
thank you for having these hearings. The more we talk about this, 
I think, the more we can understand our differences and work to 
get a good solution. 

I guess my basic concern is shared by Mr. Olson. I have got a 
lot of concern. Dean, with all due respect, about how Common Arti- 
cle 3 can restrict our Nation’s ability to defend ourselves when it 
comes to the treatment. When it comes to a regularly constituted 
court, I think we could fix that pretty quickly. I think we could 
come up with a military commission model that we all could be 
proud of And the debate I got into with our representatives from 
the administration before is maybe form over substance. 

Mr. Olson, my concern is basically that military commissions are 
spoken of in the UCMJ, so this is not an area where the Congress 
is silent. The Congress has said within the UCMJ specific things 
about military commissions. 

What restrictions do you think Congress has put, if any, on form- 
ing a military commission? 

Mr. Olson. I listened to that colloquy this morning, and it struck 
me that maybe the point where there was ships passing — 

Senator Graham. Passing of the ships? 

[Laughter.] 

Mr. Olson. It is that there have been military commissions from 
the beginning of our country, and it is not just our country; that 
they have been accepted in many instances by the U.S. Supreme 
Court. The Uniform Code of Military Justice acknowledges the ex- 
istence of military commissions, and by specifying procedures for 
courts-martials, it does not, in my opinion, indicate that military 
commissions have to be conducted that way, that my under- 
standing — and you may understand it better than I do because of 
your particular background — is that the Uniform Code of Military 
Justice is perfectly consistent with the existence and formation and 
operation of military commissions that operate under different pro- 
cedures. 

Senator Graham. If I could interrupt, I think that is a very good 
summary of sort of where — military commissions are mentioned in 
the UCMJ for a purpose. It created another legal venue, believing 
that in some circumstances the UCMJ may not be the proper 
venue. 

So we talk about a new creature called military commissions, 
and the reason we got to the law of Common Article 3 is the Court 
read the UCMJ, where it spoke of military commissions, and it 
says the body of law would be the law of armed conflict. Certainly 
within the body of law of armed conflict is the Geneva Convention. 
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It kind of went around in a circle to get to Common Article 3, and 
I think we could, if we chose, amend that statute and change it and 
define what the law of armed conflict was for military commission 
purposes and exclude the Geneva Convention if we chose to do 
that. I think we have that power. 

The question is: Should we as a Nation — and, Scott — I am just 
going to call you “Scott,” because you used to be my boss in the Air 
Force. I never got to do that when we were on active duty. I can 
do it now. 

[Laughter.] 

Senator Graham. Give me your opinion about how we create — 
what source document should we use after Hamdan to create a 
military commission? Should it be the UCMJ modified, or should 
we just give blessing to Military Order 1? 

Mr. SiLLlMAN. Certainly not the latter. Senator. One thing that 
I think we all need to understand with regard to the history of 
military commissions, the last commissions in this country were 
the Kierin case after World War II, and I think most people do not 
know that the Attorney General actually sent a second case involv- 
ing German saboteurs into Federal court. But the UCMJ was en- 
acted by Congress in 1950 to be effective in 1951, Senator, because 
of the concerns. 

You remember the scathing dissent of Justices Rutledge and 
Murphy in the Yamashita case with regard to the very loose proce- 
dures that were used in that. It was a legitimate commission, but 
it came under caustic rebuke. 

Now, I think what Congress was saying in enacting the UCMJ — 
and, as you point out. Senator, incorporating in both Articles 18 
and 21 specific references to military commissions — is that it want- 
ed to incorporate, and it said so in 36(b), court-martial proceedings 
as much as practicable. 

Senator Graham. Uniform as practicable. 

Mr. SiLLiMAN. Yes. So I would say. Senator, that we start with 
a high bar. We start with the UCMJ which, for 56 years, has been 
recognized and which the Supreme Court in effect said was fully 
compliant with Common Article 3 — not that that is the test, but it 
complies. So I do believe that within minimal amendments to the 
Code, probably through Article 18 and specifically limited to war 
crimes, again, there has been no court-martial — I stand to be cor- 
rected here, but I don’t think a general court-martial has actually 
ever been implemented to prosecute a violation of law of war. 

So as you said. Senator, we are starting and building a new sys- 
tem for the future. If we are going to do it, I think the baseline 
ought to be the UCMJ, certainly rather than just trying to reverse 
the Court’s decision in Hamdan by ratifying, as it were, the Presi- 
dent’s military order. 

Chairman Specter. Thank you. Senator Graham. 

Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. 

I appreciate each of you being here today and offering your ex- 
pertise to us. Mr. Olson, let me ask, in your testimony you note the 
danger of requiring the Government to disclose sensitive intel- 
ligence information to al Qaeda operatives that it seeks to pros- 
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ecute under this ruling. I am concerned because al Qaeda consumes 
any information that it can get its hands on to help it in its cause. 

For example, al Qaeda has reviewed the military’s field manual 
to help its associates resist interrogation. Former New York ter- 
rorism prosecutor Andy McCarthy has written how he complied 
with the court requirement to turn over information to suspected 
terrorists, and that list was later used as evidence in another ter- 
rorism trial when it was learned that the list had been passed by 
al Qaeda associates through its network and was discovered in the 
Sudan. 

Can you explain how we can proceed in a way that does not turn 
over our secrets to the terrorists in a way that will empower them 
and potentially endanger the American people? 

Mr. Olson. Senator Cornyn, I think that that subject was ad- 
dressed very well in Mr. Cobb’s testimony with respect — am I cor- 
rect? — to the lawyers, having cleared lawyers have the oppor- 
tunity — to the extent that we have to go that far, to have cleared 
lawyers, lawyers that have been through the process to have access 
to the information, and that it need not then go to the terrorist 
under the circumstances where a determination has been made 
that it is extremely sensitive, source method type information that 
could be very, very damaging to the United States. 

I think that could be done. I have stressed in my testimony that 
it would be very important to allow this uniformity as far as prac- 
ticable as an illustration of that. Historically, the courts have given 
great deference to the judgments of the President who has the con- 
stitutional responsibility as Commander-in-Chief to defend this 
country against acts of war and acts of terrorism. The judgment, 
I hope, that if this Congress codifies in some way the military com- 
mission process and sets forth a specified set of rules, that there 
will be flexibility built into it so that the President in the exigent 
circumstances, when it is necessary, when it is practical, when it 
is appropriate, can deviate from those circumstances, and that it is 
understood in the legislation, not just in the legislative history, 
that deference will be given to the President’s judgment with re- 
spect to that. He is the constitutional authority that must make 
snap, immediate decisions, and as I indicated in my testimony, to 
have those decisions second-guessed years later in the context of a 
terrorist bringing a commander to account or for a President’s deci- 
sions to be micromanaged by a judiciary years later with respect 
to the correctness of those decisions makes no sense to me. 

Senator Cornyn. Do you have reservations about if we were to 
adopt the framework of the UCMJ that it would create those prob- 
lems you have just described? 

Mr. Olson. Absolutely, and I think the testimony this morning 
was very, very clear about that, by people that know a great deal 
more about it than I do. But the idea of Miranda warnings, Brady 
rules, and search warrants before someone knocks open a door, the 
idea that we have opened the door to judicial review of the status 
of a combatant from the moment he is taken into custody, which 
is the consequence of the Rasul and Hamdan decision, has grave 
consequences with respect to the decisions that our people have to 
make when their lives are imperiled on the ground in the midst of 
a war when people are blowing themselves up to kill them. 


VerDate Nov 24 2008 


11:01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00068 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN:CMORC 



65 


Senator Cornyn. Professor Silliman, I gather you think we can 
start with the framework of the UCMJ and carve out exceptions 
where the application of that to servicemembers is not practicable 
when applied to terrorists. Could you describe that? 

Mr. Silliman. Senator, I think we first need to understand that 
the scenario that was described would also say that when our own 
servicemen commit acts of rape and pillage, that there is a total 
vacuum of a law enforcement function, that is just not true. Sen- 
ator. All we are talking about is taking an existing system where 
the members of our armed forces know well the restraints. And I 
am not talking about a Miranda type Article at 31(b). That is not 
my concern. But to suggest that the military somehow should have 
no matrix, no legal matrix outside the UCMJ at all to operate to 
fight terrorism, to me starts a very slippery slope. And I very much 
worried, sir, that we would then become much as those we call our 
enemy, and I think that is not the signal we need to send. 

That is why I do stress that I think the bar that we set, that this 
Congress sets, and in conjunction with the administration, ought to 
be high and make exceptions where needed in the wisdom of this 
body. But don’t start with a low bar. That is the wrong message 
to send, and it is not necessary. 

Senator Cornyn. My time is up, but I would appreciate it if you 
would provide me and the Committee a list of those exceptions 
where you believe they would be warranted. 

Thank you, Mr. Chairman. 

Chairman Specter. Thank you. Senator Cornyn. 

Senator Sessions. 

Senator Sessions. Thank you. 

We do need to figure out how to get a proper response to the Su- 
preme Court’s opinion and create a system which complies with 
that opinion. I am not one that thinks it is sent from heaven, but 
it is the law. So we will see if we can work for it, work with it. 

I guess, Mr. Cobb, you were counsel at the Defense Department. 
Senator Graham and I were just talking about the UCMJ. That is 
prepared by the Department of Defense and either acted on or re- 
jected by the Congress? 

Mr. Cobb. The Manual for Court-Martial. 

Senator Sessions. The Manual for Court-Martial? 

Mr. Cobb. I believe that is correct, sir. 

Senator Sessions. As you look at — well, let me ask, Mr. Olson, 
you were Solicitor General. You have represented the United 
States before the Supreme Court innumerable times and you speak 
for the entire Government before that Court. Why wouldn’t we 
want the Department of Defense or the executive branch to prepare 
a new commission procedure and submit it to Congress and let us 
evaluate it for appropriateness? Would that be a good step? 

Mr. Olson. Well, that may be a very good idea. I cannot, as I 
sit here, think of any reasons why it would not be a good idea, be- 
cause then to the extent that the Congress is not simply codifying 
what is already in existence, in a sense that the President set forth 
rules and procedures for the creation and implementation of mili- 
tary commissions, but to require — or to give the Defense Depart- 
ment and the administration time to go back and do it again and 
then submit it to Congress for approval by Congress is probably a 
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good idea. I just have to stress, though, that to the extent that it 
is too specific and too rigid and involves too much micromanage- 
ment by the courts — because I think that is something that needs 
to be done, too, that something has to be done about the habeas 
corpus statute, or you are going to have courts supervising the im- 
plementation of those procedures from the moment someone is 
taken into custody. And so I think that has to be a part of the 
package. 

Senator Sessions. Well, I could not agree more. I am thinking 
about our difficulties with immigration. We in the Senate and this 
Committee have attempted to write laws to enforce the border 
when it seems to me that if the administration is serious about bor- 
der enforcement, they have the people working at it every day. 
They have got prosecutors. They have got investigators. They have 
got agents. They ought to be telling us what they need and pro- 
posing to us legislation that would fix the border. 

It strikes me, Mr. Cobb, that the military has got the responsi- 
bility to defend America, to detain dangerous criminals and not to 
release them, and to see that those who are unlawful combatants 
are appropriately tried. Shouldn’t they have the responsibility — or 
wouldn’t it be the appropriate way for us to operate for the Depart- 
ment of Defense to suggest how they would like to go? 

Mr. Cobb. Senator, I believe that is an excellent suggestion. The 
Department of Defense has spent nearly 4 years working on these 
very issues with respect to the creation of the military commis- 
sions, and they have even encountered some of the practical dif- 
ficulties that you have in the stillborn trials that have been held 
so far. And so I think that asking the Department of Defense to 
come back with a new recommendation would be a very useful 
idea. 

Senator Sessions. And I am thinking about the practicalities of 
it all. We get overconfident about how easy it is to prosecute cases. 
We assume that you have got a pretty good case and something is 
just going to all fall together and it is going to be successful and 
somebody will be convicted if they are guilty. But I have seen 
guilty people get acquitted. I have seen trials fall apart. I have 
seen judges say, “That is hearsay,” or “The chain of custody is not 
sufficient,” or “That item of evidence was seized unlawfully,” ex- 
clude the evidence and the case fell apart right there. It is one 
thing if that is a marijuana dealer. It is another thing if it is a per- 
son who makes bombs, has a plan to kill Americans, has sworn to 
destroy the United States and actually been part of a movement 
that has declared war on the United States. 

So I am troubled by it all. I know we must have and have always 
had the responsibility, morally and legally, to give people a fair 
trial. But, Mr. Olson, with regard to many of the rules that we 
have in our procedure of justice, the Miranda rule where you have 
to warn people before you ask them questions, the exclusionary 
rule that says if the constable erred, you cannot use the evidence 
against him even if it is a bloody knife that proves he was a mur- 
derer. Those kinds of things are not part of most developed nations’ 
laws, as I understand it. Can’t you have a fair and just system that 
does not provide every single protection in terms of right to counsel 
and these other issues I have mentioned? 
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Mr. Olson. I agree that we can, but the idea — the thing that 
concerns me that I have been talking about is applying the Bill of 
Rights, as the Supreme Court has interpreted the Bill of Rights, in 
the context of a war where there is going to be judicial review of 
those decisions. One of the Supreme Court’s decisions this term 
had to do with a knock-and-announce rule before you could go into 
a building. Will that work in Iraq? Do you have to knock and an- 
nounce and wait for the bomb to go off? 

Now, that is an extreme example, but where is the line to be 
drawn between the constitutional rights that the Supreme Court 
has articulated with respect to our citizens and the prosecution of 
crimes compared to the conduct of a war in wartime in the battle- 
field? And I think it is exceedingly important that we understand 
that that is a completely different environment and the people 
whose home we might be going into in Iraq because of weapons 
that are discovered there are not citizens of the United States and 
are not subject to the protections of our Constitution. They wish to 
destroy our Constitution. 

Senator Sessions. Thank you. 

Chairman Specter. Thank you. Senator Sessions. 

Senator Hatch. 

Senator Hatch. Well, Mr. Olson, you describe the Hamdan deci- 
sion as “an extremely cramped and unworkable interpretation” of 
the Authorization for the Use of Military Force that Congress 
passed when this war began. Similarly, as you describe, the Court 
found ambiguity in what I thought was crystal clear Detainee 
Treatment Act language regarding the Court’s jurisdiction over 
these habeas corpus lawsuits. 

What does this mean for how we respond to the Court’s decision? 
Some might want to respond with legislation that amounts to a 
very particularized, detailed, specific regulatory approach. Do we 
still have the flexibility to acknowledge the constitutional preroga- 
tives of the President as our Commander-in-Chief? 

Mr. Olson. I think it is exceedingly important that there has to 
be some sort of legislative response, there is no question about 
that, and I would recommend — this is just my view — that that leg- 
islative response acknowledge that during wartime the President 
must have flexibility, discretion to make decisions, of course, not in 
a lawless way, but flexibility to respond to circumstances. The Au- 
thorization for the Use of Military Force was couched in general 
language intentionally, I submit, because the Congress under those 
circumstances could not anticipate and could not prepare an 
itemized bill of particulars of every single use of authority or use 
of military force that was being authorized by that. So it speaks in 
terms of all necessary force to deal with the situation of terrorism. 

Now, I understand and I agree with some people that say, yes, 
the White House might have taken that too far under certain cir- 
cumstances. I am not an expert on that. Those have to be looked 
at individually. But the President does need the authority; and the 
only way that the Supreme Court is going to accept that, given 
what the decision in Hamdan has been, is for Congress to make 
it clear wherever it can, if there are to be procedures, fine; if there 
is to be a method by which a military commission is established, 
fine; but that this body reinforce what I think it said in the Author- 
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ization for Use of Military Force, that within those ranges, within 
the limitations, as understood in the Youngstown Steel case, that 
the President has the authority to move forward and exercise dis- 
cretion. 

Senator Hatch. Mr. Cobb, let me turn to you. In your testimony, 
you emphasize that we must maintain what you called a special- 
ized law of war court that is different from domestic criminal 
courts or a court-martial. I would like you to respond to Professor 
Silliman’s argument that the President should simply use already 
established court-martial proceedings under the Uniform Code of 
Military Justice rather than separately established or constituted 
military commissions. I believe Commander Smith came to the 
same conclusion on that. And you said that notwithstanding its 
possible surface appeal, this approach would have, in your words, 
“significant problems.” 

I would like you to expand on that a bit and perhaps respond to 
Professor Silliman’s conclusion that we must, nonetheless, as he 
put it, set the bar high and take this step to restore our inter- 
national credibility. 

Mr. Cobb. Well, Senator, that is an excellent question that really 
sums up a lot of what we have been discussing today, and I think 
that, you know, whatever you call the tribunal, the war crimes tri- 
bunal that we use to prosecute war crimes, it has to have certain 
key features. And if you change a court-martial into, you know, a 
new forum that has those key features, you are basically calling a 
rose by another name. 

The court-martial system, if modified, I would argue is really a 
military commission system. If you keep the court-martial system 
as it is, you are going to have a number of problems in going for- 
ward. You are going to have problems with introduction of evi- 
dence. You are going to have problems with handling classified evi- 
dence. And you are going to wind up with much fewer prosecutions. 

I am somewhat familiar with the evidence that we have with re- 
spect to the detainees at Guantanamo, and I think that if you 
ratchet up the level of procedural requirements so high, you will 
wind up having few, if any, war crimes prosecutions. I think that 
is to the detriment of us all because I think that there is an inher- 
ent value to having these prosecutions. It gives justice to the de- 
tainee, and it gives justice to the people of the United States who 
want to understand what has happened in this war on terrorism. 

Senator Hatch. Mr. Chairman, could I just possibly ask one 
more question? 

Chairman Specter. One more question. Proceed, Senator Hatch. 

Senator Hatch. Okay. Mr. Collins, I would like to ask you this 
question. On the theme of reading the Hamdan decision for what 
it is rather than reading into it what we might want it to say, I 
would like you to expand on the point in your testimony that the 
Court did not find any constitutional violation. That is, the Court 
did not say that the Constitution compelled its conclusion that the 
procedures used in the military commissions created by President 
Bush were inadequate. As you pointed out. Justice Kennedy said 
in his concurring opinion that domestic statutes controlled the case. 

Now, why is this point so important? Does it mean that since you 
emphasized this is indeed a very real war, the Court was not ques- 


VerDate Nov 24 2008 


11:01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00072 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN:CMORC 



69 


tioning the President’s essential Executive authority as Com- 
mander-in-Chief to establish military tribunals? Does it give the 
Congress more flexibility with regard to how we respond to the 
Court’s decision? 

Mr. Collins. I think that it does. You know, we read the opin- 
ion, and it is 70-something pages, and it is hard to think that there 
were actually more issues in the case, but there were. The common 
Article 3 issue, the merits of that issue, was addressed in the last 
paragraph of the Government’s brief, the carryover paragraph from 
page 49 to 50, because there were so many other issues in the case. 
There were quite a number of constitutional challenges that had 
been raised to commissions, and the Court did not accept any of 
those arguments but, rather, seemed to operate from the premise 
that this was validly considered to be a subject of military justice, 
and it was a question of what the procedures were, and it found 
violations of a purely statutory and treaty nature. But the treaty 
one is unusual in the sense that because they essentially said the 
treaty says that you have to have a properly authorized structure, 
it is one that can also be fulfilled by legislation. 

So this is not a case where the legislation would seek to kind of 
override the treaty by statute, which is something you can do, but 
it is not something you need do here. A statutory fix will solve the 
problems identified by the Court’s opinion. 

Chairman Specter. Thank you. Senator Hatch. 

Thank you all. We could continue this hearing — 

Senator Feinstein. Mr. Chairman, may I have just one chance? 

Senator Specter. Senator Feinstein, you are recognized. 

Senator Feinstein. Thank you very much. 

Lieutenant Commander Swift, I was very interested to hear your 
testimony, largely because you are really the only one that I know 
of that has actually represented someone in this situation. And if 
I had to state where I am today, it would be that we ought to take 
the Code of Military Justice, go through it very carefully, make de- 
cisions as to what is appropriate in this circumstance and what is 
not appropriate, and codify that and add a codification of the treat- 
ment level similar to what Secretary England just did in his mis- 
sive to DOD. 

My concern — and I want to ask you about this. I was at Guanta- 
namo once with Secretary Rumsfeld and Senator Hutchison and I 
think Senator Inouye. It was early on. But I was struck by the iso- 
lation of the facility and how you put together any kind of defense, 
let’s even say appropriate defense, how you get the information, 
how you are able to talk with witnesses. And I was wondering if 
you would comment on that. 

If we were to do that with the Code of Military Justice and make 
decisions. Republicans and Democrats hopefully coming together, 
as to what would be an appropriate new bill, could that, regardless 
of what it was, be effectively carried out in the Guantanamo set- 
ting? 

Commander SwiFT. There are two parts to your question, ma’am, 
and I will start with the first part. 

I agree, in Mr. Hamdan’s case we fought very hard to get him 
a fair trial, and we know the UCMJ represents that. One should 
look at the UCMJ, not only just what is written in the statutes. 
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but also what CAF, the Code of Armed Forces for the Military, has 
said and what each of the service courts have said. A lot of talk 
has been out there about, for instance. Article 31 Bravo, that it 
would somehow stop prosecutions. Yet CAF has said a great deal 
about 31 Bravo, and in the United States v. Lonetree — 

Senator Feinstein. Tell me what the 31 Bravo is. 

Commander SwiFT. I am sorry, ma’am. That is the military 
equivalent to Miranda. That has been thrown around as a real 
problem. But what was said in that particular case was that, for 
instance, for intelligence-gathering purposes, then 31 Bravo would 
not apply. It would only apply to law enforcement. 

So I think what all of that stands for is that it takes a very care- 
ful reading through, because not only is there the code, there are 
50 years of interpretation of it. And that is why a court-martial 
would work immediately now, because we would know — we as mili- 
tary attorneys know what the rules are. I can start the trial now 
and go forward. And I think you raise another very good point, 
ma’am. It has been 5 years, at a minimum, for a lot of this. Wit- 
nesses are disappearing on both sides very quickly. If we wait, if 
we do not move forward and do not use courts-martial, and after 
more litigation we find ourselves right back here in 4 or 5 more 
years after we have litigated through a quick fix, then what are we 
going to end up with? Neither side will ever get a fair trial, and 
both Mr. Hamdan and the United States deserve one. 

Senator Feinstein. All right. Now, take Guantanamo. Assuming 
what you say was done, can it be effectively carried out in an iso- 
lated setting? 

Commander SwiFT. It makes it much more difficult doing it away 
from the battlefield. It is going to require that we have access to 
the battlefields. Unfortunately, that is what has happened. Can it 
be done? Well, I think anything can be done if you put the re- 
sources into it. It probably would have been easier, at least in Mr. 
Hamdan’s case, to do it in Afghanistan. We are not there now. I 
am seeking a fair trial, and if the Government gives me the re- 
sources to go through — and they have done that so far — then we 
will do the best we can. But I stress that we need to do it now, 
and by court-martial. 

Senator Feinstein. Just quickly — and I thank you because the 
time runs out — does anyone on the panel differ with that? And if 
so, how? Dr. Koh. 

Mr. Koh. Well, I just had an important point to make about the 
prior comment that there is no constitutional issue. As a law dean, 
I should just say that is just a misstatement of law, and this Com- 
mittee should care about it. To say that Hamdan is not a constitu- 
tional decision is like saying the steel seizure case is not a constitu- 
tional decision and only involved an interpretation of the Taft- 
Hartley Act. What we all know is that the steel seizure case turned 
on which category of Youngstown Sheet and Tube it fell into. Was 
it in the highest category in which the President’s power is at its 
peak? Or is it in the lowest category because the President was act- 
ing in the face of and contrary to an existing statute of Congress? 

And what the Supreme Court said in Hamdan by a majority is 
it is in the lowest category because they did not act consistently 
with the opinion. This is Footnote 23 of the majority opinion. Jus- 
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tice Kennedy’s concurrence specifically mentions the steel seizure 
case, and Justice Thomas in his dissent also puts the case into the 
Youngstown framework, although he comes to a different conclu- 
sion. 

So it is just wrong to say that this case is about statutes only. 
There is a constitutional dimension of this case, and were this 
court to legislate, it would have to be doing it in that framework 
as well. 

Senator Feinstein. Thank you. 

Chairman Specter. Thank you very much. Senator Feinstein. 

Mr. SiLLlMAN. Mr. Chairman, may I — 

Chairman Specter. You want to make an additional comment. 
Professor Silliman? 

Mr. Silliman. May I just add one brief comment? Military com- 
missions and courts-martial from their very beginning were a prod- 
uct of Executive power under his Commander-in-Chief authority 
with the support and the assistance and enactment of legislation 
from the Congress. Now we face the same issue, that where we go 
from here, whether it be any of the options that any of us have dis- 
cussed, must absolutely be a product, a joint product of the admin- 
istration and the Congress. If either branch tries to do it by itself, 
it will not work, sir. 

Chairman Specter. Thank you very much. Professor Silliman, 
and thank you all. As I had started to say a few moments ago, we 
could go on at some considerable length. We had previously sched- 
uled the confirmation hearing of Mr. Haynes for 2:15, and we 
pushed that back to 3 o’clock, and we are a little late on that. But 
we very much appreciate your coming in, and this has been an ex- 
traordinary panel that has given us a very wide range of options 
to select from, starting with simply the congressional ratification of 
what the President has done, to a full range of rights almost equiv- 
alent to what goes in a Federal criminal trial. And we will be wres- 
tling with the issues of the right to counsel and Miranda rights 
and access to classified information and exculpatory evidence, 
Brady, and the Uniform Code of Military Justice and Article 3 of 
the Geneva Convention. We will be working coordinately with the 
administration. And the Armed Services Committee and this Com- 
mittee will be working jointly, and we will come up with a product. 

It is very important that we do so promptly. There are many in- 
dividuals involved, and we are under direction by the Supreme 
Court. This is really perhaps as much of a classical case of separa- 
tion of powers as you could find, with the intervention of Articles 
I, II, and III all together. And it is very helpful to have professors 
and deans and practitioners and defense lawyers all at the table 
to give us advice. It has been very helpful. 

We thank you, and that concludes our hearing. 

[Whereupon, at 3:08 p.m., the Committee was adjourned.] 

[Questions and answers and submissions follow.] 
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QUESTIONS AND ANSWERS 

U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General 


Washington, D.C. 20S30 


February 7 , 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman; 

Please find enclosed responses to questions arising fi'om the appearance of Acting 
Assistant Attorney General Steven G. Bradbury before the Committee on July 1 1, 2006, 
concerning the standards to be used by military commissions. 

Several of the questions relate to the Terrorist Surveillance Program described by the 
President. Please consider each answer to those questions to be supplemented by the enclosed 
letter, dated January 17, 2007, fi'om the Attorney General to Chairman Leahy and Senator 
Specter. 

We hope that this information is of assistance to the Committee. Please do not hesitate 
to call upon us if we may be of additional assistance. The Office of Management and Budget 
has advised us that from the perspective of the Administration’s program, there is no objection 
to submission of this letter. 


Sincerely, 

Richard A. Hertling 

Acting Assistant Attorney General 


Enclosures 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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Committee on the Judiciary 
United States Senate 


Hearing on 

“Hamdan v. Rumsfeld'. Establishing a Constitutional Process” 
July 11, 2006 


Questions Submitted by 
Senator Patrick J. Leahy 
to 

Steven G. Bradbury 
Assistant Attorney General 


Questions for Mr. Bradbury : 

1. In response to a question I asked about procedures for trying detainees, you 
stated that “a good example to look to” for creating separate rules for mOitary 
commissions would be the international criminal tribunals for the former 
Yugoslavia and for Rwanda. You characterized those rules as “regularly allowfing] 
the use of hearsay evidence.” In fact, under Rule 92 bis of the rules for both 
tribunals, hearsay evidence in the form of a statement may be admitted only if the 
evidence “goes to proof of a matter other than the acts and conduct of the accused as 
charged in the indictment.” Indeed, the trial chamber trying Slobodan Milosevic 
emphasized that “regardless of how repetitive [hearsay] evidence is, it cannot be 
admitted if it goes directly to the acts or conduct of the accused.” Prosecutor v. 
Milosevic, ICTY Case No. IT-02-54, P 8 (Mar. 21, 2002). 

(A) Were you aware of this limitation on the use of hearsay evidence when 
you testified? 

(B) Does the Administration support the inclusion of a hearsay rule 
modeled on Rule 92 bis in any military commissions legislation passed by 
Congress? 

As I stated at the hearing, the international criminal tribunals for the former 
Yugoslavia and for Rwanda permit the admission of relevant evidence that the tribunal 
deems to have probative value, including hearsay evidence, as long as it is not 
substantially outweighed by the need for a fair trial. The rule to which you refer (Rule 92 
bis) prohibits the submission of written witness statements to establish the guilt of the 
accused. This rule does not, however, create a blanket prohibition on the admission of 
hearsay evidence; instead it provides a narrow limitation on the ability of the prosecution 
to introduce certain forms of written evidence as a substitute for live witness testimony. 
Thus, although ICTY and ICTR do place some restrictions on the use of written hearsay, 
both tribunals broadly permit the introduction of reliable hearsay evidence that takes the 
form of oral testimony. It is worth noting that the rules of the International Criminal 
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Court similarly permit the introduction of hearsay evidence, whether in oral or written 
form, so long as it is probative and would not prejudice the fairness of the proceeding. 

We believe Congress correctly chose not to distinguish between oral and written 
hearsay in the MCA because in some circumstances, written hearsay may not only be 
reliable, but may be the best evidence available to establish a particular fact. Under the 
MCA, the military judge will be able to admit probative hearsay statements unless the 
evidence is found to be unreliable under the circumstances. See 10 U.S.C. § 948r. 

2. There has been much discussion about the need to have adequate procedures 
in place to protect classified information. The Classified Information Procedures 
Act (CIPA) was enacted in 1980 to deal with these situations in the domestic, 
criminal context. CIPA permits a court to authorize the Government to delete 
specified items of classified information and substitute a summary. Rule SOS of the 
Military Rules of Evidence provides parallel protections for use of such information 
in courts-martial. 

(A) Have there been any federal terrorism cases that the Government has 
had to dismiss because of an adverse ruling under CIPA? If so, please 
provide the names of the cases. 

(B) Have there been any federal terrorism cases in which, due to rulings 
under CIPA, evidence has not been admitted at trial and a defendant has 
subsequently been acquitted? If so, please provide the names of the cases. 

(C) What specifically about the procedures of CIPA, or Rule SOS of the 
Military Rules of Evidence, is inadequate to keep classified information 
secret while trying detainees? 

We believe that the MCA strikes an appropriate balance betweai the ri^ts of the 
accused and the need to protect classified evidence from disclosure to the enemy. The 
new law grants the accused the right to be present for all trial proceedings. See 10 U.S.C. 
§ 949d(e). Moreover, the accused or counsel will have access to all the evidence 
admitted before the trier of fact. See id. §§ 949a(b)(l)(A), 949d(f). At the same time, the 
MCA contains robust protections to ensure that the United States can prosecute captured 
terrorists without compromising highly sensitive intelligence sources and methods. See 
id. § 949d(fX2)(B). 

The Administration did not support these procedures because of dissatisfaction 
with any particular judicial rulings under CIPA or Military Rule of Evidence 505. 

Rather, we supported these procedines because CIPA and Rule 505 are not principally 
aimed towards protecting classified information in the way it is likely to be used in 
military commission prosecutions. CIPA and Rule 505 often apply in cases where the 
accused himself has had access to the classified information, and the procedures simply 
permit the trial to go forward in public without the unnecessary disclosure of classified 
evidence. By contrast, the defendants in a military commission prosecution are not 
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individuals who have had security clearances. Much of the evidence gathered against 
them, however, is likely to be classified or to be derived firom classified sources. While 
the MCA procediues bear some resemblance to CIPA and Rule 505, the procedures are 
considerably more robust, in order to allow the prosecution to introduce evidence derived 
from classified sources and to meet reasonable discovery obligations in ways that permit 
fair prosecutions while protecting our Nation’s secrets firom disclosure. 


3. The Administration consistently calls every person who is locked up at 
Guantanamo Bay a terrorist But many of the detainees at Guantanamo are 
members of the Taliban and not al Qaeda. In fact of the 10 detainees charged 
in a military commission, David Hicks, falls into that category. Mr. Hicks has been 
charged with attempted murder and aiding the enemy based on the fact that he was 
aiding the Taliban on the battlefield. Is it the Administration’s position that 
members of the Taliban who resisted the Northern Alliance and the United States 
are war criminals? Is everyone who shot back at coalition forces in 2001 a 
terrorist? 

Individuals detained at Guantanamo Bay are detained as enemy combatants, that 
is, as persons who took part in hostilities against the United States and its coalition 
partners. Anyone who “shot back” at coalition forces in 2001 would be properly 
classified as an enemy combatant and, pursuant to the well-established laws of war, may 
be detained as such for the duration of hostilities. The Supreme Court recognized as 
much in the Hatndi case. It is not necessarily the case that every enemy combatant be 
deemed a war criminal (or, for that matter, a “terrorist”). Indeed, privileged combatants 
who abide by the laws of war are generally entitled to immunity for their actions on the 
battlefield; although they could be detained for the duration of the conflict, they could not 
be prosecuted merely for shooting back at United States forces. 

The members of the Taliban detained at Guantanamo are not lawful combatants, 
however. They neither distinguished themselves from the civilian jx>pulation in 
Afghanistan nor did they conduct their operations in accordance with the laws and 
customs of war. Furthermore, they actively supported, and fought with, the al Qaeda 
terrorist organization. Therefore, members of the Taliban do not enjoy the immunity 
from prosecution afforded to lawful combatants. Where there is evidence tying 
individuals to specific offenses recognized under the law of war, including uidawfiil 
belligerent acts, they may be prosecuted for those offenses. The military commissions 
convened under the MCA will do just that. 

4. In response to one of my questions you stated that, “in general,” the 
Administration views courts-martial as inappropriate to use for detainees. Does the 
Administration believe it could convict Salim Hamdan or any of the other 
approximately 450 individuals currently being detained at Guantanamo - whom the 
Administration has characterized as “the worst of the worst” - in a court-martial? 
If so, why does it not proceed Immediately? If not, why not? 


3 


11:01 Apr 27, 2009 Jkt 0431 1 1 PO 00000 Frm 00079 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



76 


VerDate Nov 24 2008 


As I testified at the hearing, the Department does not believe that courts-martial, 
which are typically used to try our own troops, are well suited for the trial of unlawful 
enemy combatants — including persons fighting against the United States on behalf of 
international terrorist organizations — ^who are not entitled to combatant immunity and 
who have committed violations of the laws of war. Courts-martial under the Uniform 
Code of Military Justice (“UCMJ”) include a variety of procedures — such as rigid 
prohibitions on the use of hearsay evidence, detailed pretrial procedures that are more 
protective of the accused than those used in civilian criminal proceedings, and strict 
requirements that Miranda-type warnings be given before the accused may be 
questioned — that would be inappropriate in the trial of unlawful enemy combatants 
during an ongoing armed conflict. Rather than bring such unlawful combatants before 
courts-martial, which were not designed with such persons in mind, the United States 
intends to try enemy combatants before the military commissions that Congress 
established under the MCA. 

5. In response to a question from Senator Schumer, you indicated that the 
Office of Legal Counsel would review the Hamdan decision to determine how the 
Court’s view of the Authorization for Use of Military Force (AUMF) affects other 
Bush-Cheney policies and programs. But you further stated that there is no 
“particular formal process of review.” 

(A) How many Administration policies and programs are justified, in 
whole or in part, on the AUMF? How many of these policies and programs 
are public? 

(B) When do you expect your informal review process to be completed 
and will you advise this Committee of the results? 

In enacting the AUMF, Congress authorized the President to use force and all of 
tile incidents of force in the course of waging the global war against al Qaeda, the 
Taliban, and affiliated organizations. The President has relied upon that authority, as 
well as his own constitutional authority, in the course of waging the armed conflict across 
the globe over the past five years. In light of the many policies and programs that are 
incorporated into this effort, it is not feasible to identify a particular number of policies 
and programs carried out under the AUMF. As you are aware, the Administration has 
publicly relied upon the AUMF as support for the President’s authority to detain enemy 
combatants, to establish military commissions, and to conduct electronic surveillance 
against the enemy. 

As I said at the hearing, the Department always attempts to take account of 
developments in the law as it assesses the legality of ongoing Executive Branch programs 
and activities. Hamdan was obviously a significant decision, and the MCA was a very 
significant piece of legislation. Both will have implications for various policies and 
practices employed by the Executive Branch. It would, however, be inappropriate in this 
setting to go into greater detail about confidential and privileged legal advice that the 
Department provides for the benefit of policymakers within the Executive Branch. 
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6. At a Senate Armed Services Committee hearing on July 13, 2006, Senator 
McCain said that we should not carve out exceptions to treaty obligations. 

(A) Does the Administration share this position? If not, why not? 

(B) Has any nation in the world that is a party to the Geneva Conventions 

ever passed a law that denies the application of Common Article 3 to any 

detainee captured as part of an armed conflict? 

The Department of Justice agrees that the United States should not carve out 
exceptions to its obligations under the Geneva Conventions. As you know, the 
Administration worked closely with Senator McCain, as well as others in the Senate, in 
reaching agreement upon provisions in the MCA that reinforce and implement our 
international obligations by defining them with clarity and precision. Congress 
specifically recognized that these military commissions are “regularly constituted courts, 
affording all the judicial guarantees which are recognized as indispensable by civilized 
peoples,” in full satisfaction of our treaty obligations. See 10 U.S.C. § 948b(f). 

Common Article 3 applies only to conflicts “not of an international character.” 
There are, and have been, many international armed conflicts in which countries would 
not recognize Common Article 3 as the standard governing the treatment of detainees. I 
am not personally aware of any specific law passed by a foreign country to “deny the 
application of Common Article 3,” but no treaty provision would require a nation to enact 
a law stating whether or not Common Article 3 applies in a particular conflict. 

7. This Committee held hearings a few weeks after the President’s Military 
Order was released in November 2001. At that time, both Senator Specter and I 
invited the Attorney General and the Administration to work with us to establish a 
good, effective and legitimate system for trying detainees held in Guantanamo Bay. 
We offered to remove all doubt about their legality, and we did this in a non- 
partisan manner. 1 said to the Attorney General: “To many, the constitutional 
requirement that military tribunals be authorized by Congress is clear. To others, it 
is not To everyone, it should be beyond argument that such authorization, 
carefully drawn by both branches of Government, would be helpful in resolving this 
doubt” The response we received was that the President has all the power he needs. 
In retrospect, does the Administration regret its decision to act unilaterally and 
squander the last four-and-a-half years, during which not a single trial has been 
concluded? Please begin your response by answering either “Yes” or “No.” 

No. Hindsight may be 20/20, but the Administration made its legal judgment 
based upon the case law existing at the time. Indeed, in several cases arising out of 
World War II, the Supreme Court held that the President, acting as Commander in Chief, 
had the constitutional authority to establish military commissions for the trial of enemy 
combatants. The Court similarly recognized in those cases that Congress had specifically 
endorsed the President’s authority in what is now codified as Article 21 of the UCMJ. 
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Relying on those decisions, and other legal authorities, the Administration established 
military commission procedures that we believed to be consistent with the requirements 
of the Constitution, the laws of the United States, and all applicable treaties. A 
unanimous panel of the Court of Appeals for the D.C. Circuit, which included now-Chief 
Justice Roberts, upheld these military commissions based upon the existing legal 
precedent. 

The Supreme Court’s decision in Hatndan similarly recognized the President’s 
constitutional authority to establish military commissions. The Court did hold, however, 
in a closely divided vote, that the military commissions established pursuant to the 
President’s order did not comply with certain provisions of the UCMJ. The MCA 
remedies those statutory issues and will allow for military commission trials of detainees 
who have engaged in terrorist activity or otherwise violated the laws of war to proceed in 
an expeditious manner. 

8. You argued at the hearing that it would be inappropriate and impractical for 
military commissions to follow the procedures of courts martial. For example, you 
stated; 


“When members of the U.S. Armed Forces are suspected of crimes, 
the UCMJ, in Article 31(b), provides that they must be informed of 
their Miranda rights, including the right to counsel, prior to any 
questioning. ... Granting terrorists prophylactic Miranda warnings 
and extraordinary access to lawyers is inconsistent with security needs 
and with the need to question detainees for intelligence purposes. The 
very notion of our military personnel regularly reading captured 
enemy combatants Miranda warnings on the battlefield is 
nonsensical” 

While 1 agree with you that Miranda warnings need not be provided on the 
battlefield, I do not read the UCMJ as actually requiring this. In fact, the Court of 
Military Appeals has held that the UCMJ requires a person to be Mirandized “only 
if he is a suspect at the time of the questioning and the questioning itself is part of an 
official law-enforcement investigation or disciplinary inquiry.” {JJ.S. v. Good, CMA 
1991). When someone is being interrogated for intelligence purposes, the Miranda 
warnings of UCMJ Article 31 are not required. {U.S. v. Lonetree, CMA 1992). In 
light of these and similar CMA decisions, how would Article 31(b) interfere with 
“the need to question detainees for intelligence purposes”? 

Congress correctly determined that Article 3 1 of the UCMJ should not apply, 
directly or indirectly, to the trial of unlawful enemy combatants by military commissions. 
See 10 U.S.C. § 948b(d)(l)(B). With respect to your specific question. Article 31 
requires members of our Armed Services to provide Miranda-type warnings before 
questioning any individual suspected of criminal wrongdoing, whenever that questioning 
may be deemed to be part of an official law-enforcement investigation. That right is 
broader than the right afforded to criminal defendants in the civilian system and should 
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not be applied to the questioning of captured terrorists. The Court of Military Appeals 
held in Lonetree that intelligence agents who were not members of our Armed Forces did 
not have to provide Article 3 1 warnings when conducting an interrogation wholly 
divorced from a military law-enforcement investigation. See United States v. Lonetree, 

35 M.J. 396, 405 (C.M.A. 1992). But Article 31 may well apply to many situations in 
which members of our Armed Forces interrogate or interact with detainees suspected of 
having violated the laws of war. Our troops should not be required to guess whether the 
interrogation of a particular detainee is sufficiently investigatory to require that warnings 
be given. Nor should they be forced to choose between conducting effective 
interrogations to gather information vital to saving American lives or risking having 
confessions later deemed inadmissible for failure to provide adequate warnings under 
Article 31. For this reason, we support Congress’s determination to provide expressly 
that Article 31 shall not apply to military commission proceedings. 

9. You testified that the Combatant Status Review Tribunals (CSRTs) “are not 
required by international law.” Does international law impose any obligation on the 
United States to ensure that people we capture in Afghanistan and imprison for 
years on end are, to use the Administration’s term, enemy combatants? 

International law generally leaves decisions about the detention of enemy 
combatants to the discretion of the parties to an armed conflict. We are aware of no rule 
of international law that would permit those detained as enemy combatants to insist upon 
a particular set of procedures for the determination of combatant status. That said, the 
United States has adopted the CSRT procedures to ensure that those detained are in fact 
enemy combatants. Congress in the Detainee Treatment Act of 2005 expressly 
recognized the use of CSRTs to make those determinations, and it provided for judicial 
review of CSRT determinations in the United States Court of Appeals for the District of 
Columbia Circuit. 

10. According to a recent article in the New Yorker, in 2002 a series of meetings 
was held at the White House in which the deputy national security advisor warned 
that innocent people were being locked up in Guantanamo Bay. David Addington 
reportedly responded: “These are ‘enemy combatants.’ . . . They’ve all been through 
a screening process.” What screening process was used at that time to determine 
that those detainees transferred to Guantanamo Bay were properly designated 
“enemy combatants”? 

Since the beginning of this conflict, determinations about enemy combatant status 
have been made by military persoimel who have knowledge about the activities of 
individuals detained during the course of hostilities. My understanding is that the 
screening process has been no different from what the United States military has 
employed in past conflicts, and it is fully consistent with the law of war. As for the exact 
procedures, however, I would refer you to the Department of Defense, which is in a better 
position to provide a response. The United States, of course, has no wish to detain 
individuals who are not enemy combatants and has always sought to make status 
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determinations in an appropriate and reliable manner, consistent with military 
imperatives. 

Under current practice, the Department of Defense provides an unprecedented 
level of review to enemy combatants, including a review by the United States Court of 
Appeals for the District of Columbia Circuit. All detainees at Guantanamo Bay have 
received, or are in the process of receiving hearings before CSRTs. Congress recognized 
these procedures and provided for judicial review in the Detainee Treatment Act of 2005. 
In providing alien enemy combatants with an opportunity to challenge their detention in 
federal court, these procedures go considerably beyond what the United States has 
provided to detainees in prior conflicts. 

11. Section 2441 of Title 18 makes it a war crime under U.S. law to violate 
Common Article 3 of the Geneva Conventions which, among other things, prohibits 
“outrages upon personal dignity, in particular, humiliating and degrading 
treatment.” What analysis has been done since the Authorization for Use of 
Military Force of section 2441 and its criminal prohibitions? What documents, legal 
memoranda and opinions of the applicability of this law have been produced? Has 
the President taken any action to immunize conduct that could be argued was in 
violation of Common Article 3 or section 2441? 

As you note, Section 244 1 (c) of the Title 1 8 criminalizes violations of Common 
Article 3. The MCA amended that provision to specify with particularity the grave 
breaches of Common Article 3 that, if committed in the course of an armed conflict “not 
of an international character,” would give rise to criminal liability. Before the Supreme 
Court’s decision in Hamdan, it was the position of the Executive Branch, memorialized 
in a Memorandum issued by the President of the United States on February 7, 2002, that 
Common Article 3 did not apply to al Qaeda or Taliban detainees because the relevant 
conflict was “international” in scope. Based on that understanding, neither Conunon 
Article 3 nor Section 2441 (c) would apply as a matter of law. At the same time, the 
President made clear in the February 2002 Memorandum that as a matter of policy, all 
detainees were to be treated humanely consistent with the values of this Nation and with 
the principles of Geneva. Beyond that, it would not be appropriate to discuss confidential 
and privileged legal advice provided by the Department for the benefit of policymakers 
within the Executive Branch. 
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Committee on the Judiciary 
United States Senate 


Hearing on 

“Hamdan v. Rumsfeld'. Establishing a Constitutional Process” 
July 11, 2006 


Questions Submitted by 
Senator Russell D. Feingold 
to 

Steven G. Bradbury 
Assistant Attorney General 


1. Please provide a complete list of each provision of the Uniform Code of Military 
Justice and the Manual for Courts-Martial that you believe should not apply in 
trials of Guantanamo detainees. For each individual provision that you object 
to, please explain: 

a. Why you believe the provision should not apply, including an analysis of the 
text of the provision and the case law interpreting that provision; and 

b. The specific change to the provision that you would propose and why the 
change is necessary. 

As you know, since I testified, Congress has passed the Military Commissions 
Act of 2006 (“MCA”), which establishes statutory military commissions that track the 
Uniform Code of Military Justice (“UCMJ”) in many respects, but depart where the 
provisions of the UCMJ would be inappropriate or impracticable for the trial of captured 
terrorists. The MCA provides that the UCMJ does not directly govern military 
commission prosecutions, see 10 U.S.C. § 948b(c), and it specifically identifies several 
articles as inapplicable, see id. § 948b(d). Other provisions of the MCA track the UCMJ 
where and to the extent that Congress deemed appropriate, and the Administration 
supports the judgment of Congress. 

The MCA provides that the rules issued by the Secretary of Defense shall track 
those of the Manual for Courts-Martial insofar as he “considers practicable or consistent 
with military or intelligence activities,” and such rules are consistent with the MCA. Id. 
§ 949a(a). After consulting with the Department of Justice, the Department of Defense 
recently released a Manual for Military Commissions, which tracks the court-martial 
rules in most instances except where the departures are required by the MCA. With 
respect to those rules that the Secretary of Defense found to be impracticable or 
inconsistent with the Nation’s military or intelligence activities, I would refer you to the 
Department of Defense, which is in a better position to respond. 

2. The Administration has repeatedly taken the position that detainees should only 
have the ability to challenge the military commissions’ structure and format in 
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post-trial review. The Supreme Court has now ruled that the Administration’s 
military commissions as currently constituted are unlawful. If the 
Administration’s position on post-trial review had been accepted, the Supreme 
Court’s ruling would have been delayed still further, and any proceedings that 
had been completed would have had to begin again. In light of this history, if 
Congress determines that legislation is necessary to authorize a new form of 
military commission, would you support allowing for pre-trial, expedited review 
of any new military commission structure? 

We continue to believe that a detainee, like a criminal defendant in the civilian 
justice system, should not challenge the military commission’s structure until after a 
conviction, if they are convicted. We believe that the MCA remedies the questions of 
statutory interpretation that led the Supreme Court to hold that the military commissions 
in Hamdan were not properly authorized and that the procedures were subject to 
challenge before trial. After military commissions are convened and completed pursuant 
to the MCA, we believe that courts will be in a better position to review any challenge to 
commission procedures after a final judgment is reached in a concrete case, rather than 
by deciding facial challenges to commission procedures in the abstract. 

3. Why have only ten individuals out of the several hundred detained at 
Guantanamo Bay been charged with crimes? 

As the Supreme Court recognized in the Hamdi decision, the United States has the 
authority to detain all enemy combatants for the duration of the hostilities. In the first 
instance, the decision whether to charge an enemy combatant with a crime depends, 
however, on whether there is specific evidence that the individual committed a war 
crime. To date, that determination has been made for a relatively few individuals 
detained at Guantanamo Bay, but the conduct of those trials was delayed by the litigation 
that resulted in the Hamdan decision. Now that the MCA has established statutory 
military commissions, we would expect that a far greater mnnber of detainees will be 
charged and tried by military commission. 

4. You argued at the hearing that the hearsay rules for courts-martial may need to 
be changed in the context of prosecuting Guantanamo detainees, and that “a 
good example to look to is the international criminal tribunals, for example, for 
the former Yugoslavia and for Rwanda, which regularly allow the use of hearsay 
evidence, as long as the evidence is probative and reliable in the determination of 
the fact tinder, and as long as it is not outweighed by undue prejudice.” 

a. Do you agree that the rule governing the admission of hearsay evidence in 
these international criminal tribunals only allows hearsay evidence “which 
goes to proof of a matter other than the acts and conduct of the accused as 
charged in the indictment”? 

b. Given that you have expressed support for the international tribunal rules as 
a model for hearsay, would you support also including this exception in any 
proposed military commission rules allowing hearsay? If not, why not? 
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The international criminal tribunals for the former Yugoslavia and for Rwanda 
permit the admission of relevant evidence that the tribunal deems to have probative value, 
including hearsay evidence, as long as it is not substantially outweighed by the need for a 
fair trial. The rule to which you refer (Rule 92 bis) prohibits the submission of written 
witness statements to establish the guilt of the accused. This rule does not, however, 
create a blanket prohibition on the admission of hearsay evidence; instead it provides a 
narrow limitation on the admission of certain forms of written evidence as a substitute for 
live witness testimony. Thus, although the International Criminal Tribunal for the 
Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) 
do place some restrictions on the use of written evidence, which would include written 
hearsay, both tribunals broadly permit the introduction of reliable hearsay evidence that 
takes the form of oral testimony. It is worth noting that the rules of the International 
Criminal Court similarly permit the introduction of hearsay evidence, whether in oral or 
written form, so long as it is probative and would not prejudice the fairness of the 
proceeding. 

We believe Congress correctly chose not to distinguish between oral and written 
hearsay in the MCA, because in some circumstances written hearsay may not only be 
reliable, but it may be the best evidence to establish a particular fact. Under the MCA, 
the military judge will admit probative hearsay statements unless he determines that they 
are not reliable under the circumstances. 

5. When I asked you at the hearing about the impact of the Supreme Court’s 

decision in Hamdan v. Rumsfeld on the Administration’s legal analysis of its NSA 
wiretapping program, you indicated that you are continuing to look at the 
opinion and would apprise me of any changes in your views. I am attaching a 
letter from a group of law professors arguing that the Hamdan decision 
“signincantly weakens the Administration’s legal footing” on the NSA program. 
In light of this letter, do you continue to believe that Hamdan does not affect 
your conclusion that the program is legal? 

We continue to believe that the Supreme Court’s decision in Hamdan v. Rumsfeld, 
126 S. Ct. 2749 (2006), does not alter the Administration’s conclusion that the Terrorist 
Surveillance Program that the President has established to monitor the international 
communications of terrorists is fiilly consistent with the Constitution and federal law. 

The Supreme Court in Hamdan held that the President’s military commission 
order conflicted with the UCMJ. Specifically, the Court held that the President had not 
made a statutorily required finding that the procedures governing courts martial — in the 
UCMJ and in ensuing regulations — were impracticable for the trial of alien terrorists and 
that certain of the procedures in the President’s order, if ultimately implemented in a 
military commission, would not be consistent with the UCMJ, including a provision that 
incorporated standards in common Article 3 of the Geneva Conventions. As the Court 
recognized, the Government did not argue that the President’s inherent constitutional 
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authority to conduct military commissions would overcome statutory restrictions, but 
rather that the military commissions complied with the statute. See id. at 2777 n.29. 

The legal positions of the Executive Branch during this armed conflict have not 
been merely claims of inherent executive power. By enacting the Authorization for Use 
of Military Force, Pub. L. No. 107-40, 1 15 Stat. 224 (Sept. 18, 2001) (“Force 
Resolution”), Congress confirmed the President’s authority to “use all necessary and 
appropriate force” against al Qaeda. Accordingly, the Administration has taken the 
position that the Force Resolution authorizes a number of measures undertaken to protect 
the Nation’s security and to defeat the forces of al Qaeda. In Hamdi v. Rumsfeld, 542 
U.S. 507 (2004), for instance, the Supreme Court confirmed that the Force Resolution 
authorizes the President to employ the “fundamental incidents” to military force, id. at 
519 (plurality opinion), which includes the authority to detain enemy combatants for the 
duration of hostilities — a measure to disable them from returning to battle. Id.; see also 
id. at 587 (Thomas, J., dissenting). The Court further held that the Force Resolution 
satisfies a statute that prohibits the detention of U.S. citizens except “pursuant to an Act 
of Congress.” Id. at 517; see also 18 U.S.C. § 4001. 

The Administration similarly has relied upon the Force Resolution as a basis for 
monitoring the commxmications of al Qaeda terrorists as part of the Terrorist Surveillance 
Program. As explained in the Department of Justice’s January 19, 2006 paper. Legal 
Authorities Supporting the Activities of the National Security Agency Described by the 
President {“Legal Authorities”), conducting electronic surveillance against the enemy in 
a time of armed conflict is a “fundamental incident” to military force and thus, under the 
Supreme Court’s analysis in Hamdi, is included within the statutory authorization 
provided by the Force Resolution. The Department’s paper also explains that, to the 
extent that the Foreign Intelligence Surveillance Act (FISA) creates any ambiguity as to 
whether the Force Resolution includes the authority to intercept the international 
communications of members of al Qaeda, the canon of constitutional avoidance resolves 
that ambiguity in favor of the President’s authority. This is because long-standing 
judicial and historical precedent suggests that conducting such electronic surveillance 
during a time of war is a constitutional power of the President with which Congress may 
not interfere. 

The Court’s decision in Hamdan does not undermine the Justice Department’s 
analysis of the Terrorist Surveillance Program. Hamdan did conclude that the Force 
Resolution did not “expand or alter” the existing statutory limits upon military 
commissions set forth in the UCMJ. 126S. Ct. at2775. But the primary point of 
analysis in our Legal Authorities paper was not that the Force Resolution altered, 
amended, or repealed any part of a federal statute. Rather, it was that the Force 
Resolution satisfied section 109 of FISA, which expressly contemplates that Congress 
may authorize electronic surveillance through a subsequent statute without amending or 
referencing FISA. See 50 U.S.C. § 1809(a)(1) (prohibiting electronic surveillance 
“except as authorized by statute”); see also Legal Authorities at 20-23 (explaining 
argument in detail). Indeed, historical practice makes clear that section 109 of FISA 
incorporates electronic surveillance authority outside FISA and Title III. See id. at 22-23 
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& n.8 (explaining this point with respect to pen registers, which would otherwise have 
been unavailable in ordinary law enforcement investigations). 

The Force Resolution is best understood as another congressional source of 
electronic surveillance authority (specific to the armed conflict with al Qaeda), and 
surveillance conducted pursuant to the Force Resolution is consistent with FISA. In this 
regard, FISA is quite similar to the provision at issue in Hamdi. There, five Justices 
concluded that the Force Resolution “clearly and unmistakably authorized detention,” as 
a fundamental and accepted incident of the use of military force, notwithstanding a 
statute that provides that “[n]o citizen shall be imprisoned or otherwise detained by the 
United States except pursuant to an Act of Congress,” 1 8 U.S.C. § 4001(a). Hamdi, 542 
U.S. at 519 (2004) (plurality opinion); id. at 587 (Thomas, J., dissenting). FISA and 
section 4001(a) operate similarly, incorporating authority granted in other statutes. 

Article 2 1 of the UCMJ, the primary provision at issue in Hamdan, by contrast, has no 
provision analogous to section 109 of FISA or section 4001(a). 

We believe that there are two other reasons why Hamdan is consistent with the 
Department’s analysis of the Terrorist Surveillance Program in the Legal Authorities 
paper. First, in contrast to FISA, the UCMJ is a statute that expressly regulates the 
Armed Forces in wartime. By contrast. Congress in FISA left open the question of what 
rules should apply to electronic surveillance during wartime. See Legal Authorities at 25- 
27 (explaining that the imderlying purpose behind FISA’s declaration of war provision, 

50 U.S.C. § 1 1 1, was to allow the President to conduct electronic surveillance outside 
FISA procedures while Congress and the Executive Branch would work out rules 
applicable to the war). And, indeed, FISA was directed in the main at routine foreign 
intelligence surveillance occurring outside the extraordinary circumstances of war. It is 
therefore more natural to read the Force Resolution to supply the additional electronic 
surveillance authority contemplated by section 1 1 1 specifically for the armed conflict 
with al Qaeda than it is to read the Force Resolution as augmenting the authority of the 
UCMJ, which is directed at the U.S. military, an organization whose purpose is to prepare 
for and to fight our Nation’s wars. Indeed, there is a long tradition of interpreting force 
resolutions to confirm and supplement the President’s constitutional authority in the 
particular context of electronic surveillance of international communications. See Legal 
Authorities at 16-17 (describing examples of Presidents Wilson and Roosevelt); cf. id. at 
14-17 (describing long history of warrantless intelligence collection during armed 
conflicts). The Force Resolution therefore should be read in light of this traditional 
understanding. 

Second, in contrast to Congress’s regulation of national security stuveillance, 
Hamdan concerns an area over which Congress has express constitutional authority, 
namely the authority to “define and punish . . . Offenses against the Law of Nations,” 

U.S. Const, art. I., § 8, cl. 10, and to “make Rules for the Government and Regulation of 
the land and naval forces,” id. cl. 14. Because of these explicit textual grants. Congress’s 
authority in these areas rests on clear and solid constitutional foundations. But there is no 
similarly clear expression in the Constitution of congressional power to regulate the 
President’s authority to collect foreign intelligence necessary to protect the Nation. See 
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Legal Authorities at 30-34. Indeed, in Hamdan, the Court expressly recognized the 
President’s exclusive authority to direct military campaigns. See 126 S. Ct. at 2773 
[quoting Ex parte Milligan, 71 U.S. (4 Wall.) 2, 139 (1866) (Chase, C.J., concurring in 
judgment)) (“Congress cannot direct the conduct of campaigns.”). The Court recognized 
that each power vested in the President “‘includes all authorities essential to its due 
sxercise.’” Id. As explained in detail in the Legal Authorities paper, signals intelligence 
is a fundamental and traditional component of conducting military campaigns. Thus, 
trader the reasoning approved by Hamdan, the Terrorist Surveillance Program — which 
the President has determined is essential to protecting the Nation and to waging the 
armed conflict against al Qaeda — falls squarely within the President’s constitutional 
authority. Nothing in Hamdan calls into question the uniform conclusion of every federal 
appellate court to have decided the issue that the President has the constitutional authority 
to collect foreign intelligence within the United States, consistent with the Fourth 
Amendment. See, e.g.. In re Sealed Case, 310 F.3d 717, 742 (Foreign Intel. Surv. Ct. of 
Rev. 2002) (“[A]ll the other courts to have decided the issue [have] held that the 
President did have inherent authority to conduct warrantless searches to obtain foreign 
intelligence information . . . .”). Indeed, the conclusion of the Foreign Intelligence Court 
of Review that “FISA [cannot] encroach on the President’s power,” id., is supported by 
Hamdan’ s quotation of Chief Justice Chase’s opinion in Ex Parte Milligan. 
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Committee on the Judiciary 
United States Senate 


Hearing on 

“Hamdan v. Rumsfeld-. Establishing a Constitutional Process” 
July 11, 2006 


Questions Submitted by 
Senator Dianne Feinstein 
to 

Steven G. Bradbury 
Assistant Attorney General 


1. In response to one of my questions, you indicated that the United States 
currently detains about 1,000 enemy combatants. Only about 450 of those, however, 
are at Guantanamo. Can you conGrm these numbers, and also whether that 
includes detainees in Iraq? Does this figure of 1,000 include persons held by the 
CIA, DIA or other intelligence agencies? 

Principal Deputy General Cormsel Daniel Dell’Orto provided the response at the 
hearing to which your question refers. Accordingly, we would refer you to the 
Department of Defense, which is in a better position to provide a response. 

2, If the United States creates exceptions to Common Article 3 of the Geneva 
Conventions, or declares that certain protections it provides are not enforceable in 
our courts or military commissions, what limitations, if any, will exist on other 
countries’ abilities to create exceptions of their own to Common Article 3, or to the 
Geneva Conventions generally, when trying our own officials and troops in their 
courts or military commissions? 

The MCA reflects the continuing commitment of the United States to its 
international obligations under Common Article 3 of the Geneva Conventions. As I 
stated during my testimony, some of the provisions of Common Article 3 are undeniably 
vague. Congress thus appropriately provided clear definitions of many of those terms 
and reinforced the President’s authority to provide additional clarity by issuing 
interpretive orders. Clarifying and implementing a treaty through domestic statute is a 
routine international practice, and we are confident that the MCA is fully compliant with 
United States obligations imder international law. We would similarly expect that other 
States Parties to the Conventions fully comply with their obligations under international 
law. 


The United States will continue to comply with the Geneva Conventions. The 
MCA simply ratifies the Government’s longstanding position that the Conventions are 
not themselves directly enforceable by private parties in the courts or tribunals of the 
United States. The Supreme Court has long observed that “a treaty is primarily a 
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compact between independent nations. It depends for the enforcement of its provisions 
on the interest and the honor of the governments which are parties to it.” Head Money 
Cases, 1 12 U.S. 580, 598 (1884). The Restatement of Foreign Relations Law similarly 
reaffirms this basic imderstanding of treaty law: “International agreements, even those 
directly benefiting private persons, generally do not create private rights or provide for a 
private right of action in domestic courts.” Restatement (Third) of the Foreign Relations 
Law of the United States § 907 cmt. a, at 395 (1987). 

Consistent with this established principle of treaty law, the Geneva Conventions 
place no obligations on their Parties to make the Conventions directly enforceable in their 
domestic courts or other tribunals. Indeed, the text of the Geneva Conventions 
themselves presumes that their enforcement will be left to relations between States 
Parties, rather than to the judicial authorities within any particular state. Article 8 of the 
Third Geneva Convention Relative to the Treatment of Prisoners of War, for example, 
states that the Convention “shall be applied with the cooperation and imder the scrutiny 
of the Protecting Powers whose duty it is to safeguard the interests of the Parties to the 
conflict.” Article 10 further authorizes States Parties to entrust enforcement to an 
international organization. Article 132 provides a procedure for addressing alleged 
violations of the Conventions, a process that is begun at the request of a High Contracting 
Party and that is to be conducted “in a manner to be decided between the interested 
Parties.” Furthermore, Article 129 of the Convention requires that only certain “grave 
breaches” of the Convention must be subject to judicially enforceable penal sanctions; 
even there, however, the involvement of courts comes not as a result of the actions of 
private parties, but instead after the initiation of criminal proceedings pursuant to the 
State Party’s criminal law. 

Following these established principles, the Supreme Court held that the Geneva 
Convention of 1929 was not judicially enforceable. See Johnson v. Eisentrager, 339 U.S. 
763, 789 n. 14 (1950). The United States has long believed that the 1949 Geneva 
Conventions are indistinguishable in this respect. The Supreme Court in Hamdan v. 
Rumsfeld, 126 S. Ct. 2749 (2006), held that Common Article 3 of the Geneva 
Conventions was statutorily incorporated as part of the “law of war” referred to in Article 
26 of the Uniform Code of Military Justice (“UCMT’). Id. at 1794. But the Court did not 
hold that absent Article 26 the Geneva Conventions would have been judicially 
enforceable on their own. Id. 

Finally, it is worth noting that many States Parties to the treaties do not enforce 
their treaty obligations, under the Geneva Conventions or otherwise, through their 
domestic courts. The United States has never suggested that the decision to enforce the 
Conventions through the relations between States, rather than through a State Party’s 
domestic courts, somehow amounts to a violation of the treaty. Given this international 
practice, the Administration believes that Congress’s decision in the MCA to endorse the 
longstanding position of the United States and to prohibit private parties firom enforcing 
the Geneva Conventions against the United States in civil actions or military commission 
trials will affect neither the obligations of the United States under those Conventions nor 
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the ability of the United States to require its treaty partners to adhere to their parallel 
obligations. 

3. What international consequences do you foresee, if any, if Congress were to 
place new limitations on the applicability or enforceability of Common Article 3 of 
the Geneva Conventions? 

As described in the answer to Question 2, the Geneva Conventions place no 
obligations on Parties to make the Conventions directly enforceable in their domestic 
courts or other tribunals. Accordingly, the fact that the MCA specifically provides that 
parties may not invoke the Geneva Conventions against the United States or its agents in 
civil actions and military commission trials, see MCA § 5(a); 10 U.S.C. § 948b(g), is 
unlikely to draw credible objections from other States Parties to the Geneva Conventions. 

4. Is it your understanding that the UCMJ was intended to cover non-POWs? 
From the time when the UCMJ was enacted until 2001, were UCMJ protections 
ever denied to prisoners, or placed into a separate category any particular type of 
enemy? During the Vietnam War, did the United States give the protections of the 
Geneva Conventions to the Viet Cong, even though they did not follow the laws of 
war? If so, why would similar procedures not suflice in the al Qaeda context? 

The UCMJ was enacted to govern the conduct of the members of the Armed 
Services and certain other personnel closely connected with the operations of the 
military. See 10 U.S.C. § 802. Although prisoners of war are subject to the UCMJ, id. 

§ 802(a)(9), unlawful enemy combatants, who do not merit prisoner of war status, are 
not. To be sure, provisions in the UCMJ that prescribe rules of conduct for U.S. military 
personnel may benefit enemy combatants with whom those personnel come in contact. 
Similarly, the Supreme Court in Hamdan interpreted Articles 21 and 36 of the UCMJ to 
impose limitations on the procedures for military commissions convened to try unlawfril 
enemy combatants. By enacting the MCA, Congress reaffirmed that unlawful enemy 
combatants should not be tried by courts-martial, but rather should be tried by military 
commissions established under chapter 47 A. 

The MCA’s treatment of unlawful enemy combatants is entirely consistent with 
the law of war. Under Articles 99-108 of the Third Geneva Convention Relative to the 
Treatment of Prisoners of War, prisoners of war must generally be tried in the same 
manner “as in the case of members of the armed forces of the Detaining Power.” The 
United States has complied with this treaty obligation by granting to prisoners of war the 
full protections of the UCMJ, the code that would govern the trial of a member of the 
United States armed forces. The Third Geneva Convention extends this special privilege 
only to prisoners of war- — that is, those persons who meet the criteria of Article 4 of the 
Third Geneva Convention — ^not to other enemy combatants. Thus, not extending the full 
procedures and protections of the UCMJ to unlawful enemy combatants is consistent with 
the international legal obligations of the United States under the Geneva Conventions. 
And, even under the Supreme Court’s interpretation of Articles 21 and 36 of the UCMJ, 
the United States need not extend the frill protections of the UCMJ to enemy combatants 
who are not prisoners of war. The United States may deviate from those procedures to 
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the extent it finds them impracticable and to the extent that alternative procedures comply 
with the laws of war. 

As a matter of policy, rather than legal obligation, the United States extended the 
protections of the Third Geneva Conventions for prisoners of war to members of the Viet 
Cong captured in that conflict. The Viet Cong presented difficult classification questions 
imder Article 4 of the Third Geneva Convention. The Viet Cong was an organized 
military force. They were “commanded by a person responsible for his subordinates”; 
though secretive, they did wear uniforms “with a fixed distinctive sign”; and they often 
carried arms openly. The Viet Cong did not show much respect for the laws of war, but 
whether this disregard rose to the systematic level necessary to disqualify them Jrom 
prisoner of war status imder Article 4.A.(2)(d) was a difficult question, the resolution of 
which was avoided by the United States policy decision. 

The status of a terrorist organization such as al Qaeda presents no such difficult 
questions under Article 4. Al Qaeda is nothing like an organized military force, and its 
commanders take no responsibility for the actions of al Qaeda agents. Al Qaeda 
members wear no uniforms. And from the beginning of this conflict, al Qaeda’s primary 
offensive tactic has been to commit acts of terrorism and murder against civilians. 
Whether al Qaeda conducts its “operations in accordance with the laws and customs of 
war” is thus not a thorny question. In this context, the protections of the Third Geneva 
Convention, many of which depend on the existence of a command structure and the 
vestiges of an organized military force, would be completely inapposite if applied to al 
Qaeda. Terrorists who demonstrate no respect for the laws of war should not, and cannot, 
claim the protections afforded to lawful combatants. 

5. In his written testimony, Lt. Commander Swift spent much of his time 
outlining abuses that have occurred during the military commissions. In addition, 
he has provided emails from some military prosecutors that discussed serious 
allegations of misconduct. Has there been any investigation into these charges? If 
so, what has been done? Please also produce a copy of any report or investigation 
into these allegations. 

With respect to this question, we would refer you to the Department of Defense, 
which is in a better position to provide a response. 

6. Is the “war on terror” different than a conventional war? What do you 
consider a triggering moment or event that would allow the United States to declare 
that the “war on terror” has come to an end? If this war on terror continues for 
decades, can our Government hold the individuals detained in Guantanamo without 
charges for 10 years, 20 years, 50 years, or even indefinitely? 

The United States is currently in an armed conflict with al Qaeda and affiliated 
terrorist organizations. That armed conflict is different from a conventional war insofar 
as the United States is fighting a vicious, dispersed enemy with no respect for the laws of 
war and an acute desire to kill American civilians. As in any war, it is difficult to predict 
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when the armed conflict will end, which will be a determination based on all relevant 
factors. The President is committed to achieving this objective and, as it is crucial to the 
protection of the American people, to doing so as quickly as possible. Nevertheless, the 
President has pledged to the American people that he will take every action available to 
him under law, for as long as is necessary, to defeat this vicious enemy and to defend the 
Nation. 


Under the law of war, the United States may detain al Qaeda enemy combatants 
for the duration of hostilities. Nevertheless, the United States has volimtarily taken 
measures to release persons from custody who no longer pose a substantial threat to the 
United States, including through annual Administrative Review Board proceedings to 
reevaluate the status of each detainee in light of any new information. In addition, the 
United States has undertaken extraordinary measures to repatriate enemy combatants to 
their home countries. Detaining dangerous enemy combatants is crucial to protecting 
American troops and civilians in this continuing armed conflict. On at least a dozen 
occasions, enemy combatants released by the United States have returned to the field of 
battle, only to take up arms once again against American forces. Accordingly, for the 
safety of United States citizens, it is important that enemy combatants be prevented from 
returning to the conflict until al Qaeda no longer poses a threat to the United States. 
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Committee on the Judiciary 
United States Senate 

Hearing on 

“■Hamdan v. Rumsfeld'. Establishing a Constitutional Process” 
July 11, 2006 

Questions Submitted by 
Senator Edward M, Kennedy 
to 

Steven G. Bradbury 
Assistant Attorney General 


Questions for Steven Bradbury 

Fundamental due process safeguards must exist to identify the guilty and protect the 
innocent. What is your position on whether rules of procedure provide (or should 
provide) for each of the following safeguards for trials of detainees? In your 
response, please address each of these ten safeguards individually: 

• an independent and impartial tribunal 

• the presumption of innocence 

• proof “beyond a reasonable doubt” 

• open and public trials, with exceptions only for demonstrable reasons of 
national security or public safety 

• representation by independent and effective counsel 

• the right to examine and challenge evidence offered by the prosecution 

• the right to present evidence of innocence 

• the right to cross-examine adverse witnesses and to offer witnesses 

• fixed, reasonable rules of evidence 

• fair appellate review of convictions and sentences 

The Department of Justice agrees that military commissions conducted by the 
United States must provide the accused with full and fair trials. We reach this conclusion 
not because the constitutional guarantees provided to our Nation’s citizens necessarily 
apply to the trials of imlawful enemy combatants, but because our Nation’s commitment 
to the rule of law demands no less. We believe that the MCA will provide full and fair 
trials, while preserving the flexibility required by the circumstances surrounding the 
capture and detention of unlawful enemy combatants. In particular, we believe that these 
procedures will provide for every one of the safeguards that you have identified above. 
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Conimittee on the Judiciary 
United States Senate 

Hearing on 

“Hamdan v. Rumsfeld'. Establishing a Constitutional Process” 
July 11, 2006 

Questions Submitted by 
Senator Arlen Specter 
to 

Steven G. Bradbury 
Assistant Attorney General 


1. What does Hamdan mean for the President’s other claims of inherent 

executive power, such as activities of the National Security Agency that have 
recently come to light? 

The Supreme Court in Hamdan v. Rumsfeld. 126 S. Ct. 2749 (2006), held that the 
President’s military commission order conflicted with the Uniform Code of Military 
Justice (“UCMJ’). Specifically, the Court held that the President had not made a 
statutorily required finding that the procedures governing courts martial — in the UCMJ 
and in ensuing regulations — ^were impracticable for the trial of alien terrorists and that 
certain of the procedures in the President’s order, if ultimately implemented in a military 
commission, would not be consistent with the UCMJ, including a provision that 
incorporated standards in common Article 3 of the Geneva Conventions. As the Court 
recognized, the Government did not argue that the President’s inherent constitutional 
authority to conduct military commissions would overcome statutory restrictions, but 
rather that the military commissions complied with the statute. See id. at 2777 n.29. 

The legal positions of the Executive Branch during this armed conflict have not 
been merely “claims of inherent executive power.” By enacting the Authorization for 
Use of Military Force, Pub. L. No. 107-40, 1 15 Stat. 224 (Sept. 18, 2001) (“Force 
Resolution”), Congress confirmed the President’s authority to “use all necessary and 
appropriate force” against al Qaeda, Accordingly, the Administration has taken the 
position that the Force Resolution authorizes a number of measures undertaken to protect 
the Nation’s security and to defeat the forces of al Qaeda. In Hamdi v. Rumsfeld, 542 
U.S. 507 (2004), for instance, the Supreme Court confirmed that the Force Resolution 
authorizes the President to employ the “fundamental incidents” to mUitary force, id. at 
519 (plurality opinion), which includes the authority to detain enemy combatants for the 
duration of hostilities — a. measure to disable them from returning to battle. Id.-, see also 
id. at 587 (Thomas, J., dissenting). The Court further held that the AUMF satisfies a 
statute that prohibits the detention of U.S. citizens “except as authorized by statute.” Id.-, 
see also 18 U.S.C. § 4001. 
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The Administration similarly has relied upon the Force Resolution as a basis for 
monitoring the communications of al Qaeda terrorists as part of the Terrorist Surveillance 
Program. As explained in the Department of Justice’s January 19, 2006 paper, Legal 
Authorities Supporting the Activities of the National Security Agency Described by the 
President (“Legal Authorities^'), conducting electronic surveillance against the enemy in 
a time of armed conflict is a “fundamental incident” to military force and thus, under the 
Supreme Court’s analysis in Hamdi, is included within the statutory authorization 
provided by the Force Resolution. The Department’s paper also explains that, to the 
extent that FISA creates any ambiguity as to whether the Force Resolution includes the 
authority to intercept the international communications of members of al Qaeda, the 
canon of constitutional avoidance resolves that ambiguity in favor of the President’s 
authority. This is because long-standing judicial and historical precedent suggests that 
conducting such electronic surveillance during a time of war is a constitutional power of 
the President with which Congress may not interfere. 

The Court’s decision in Hamdan does not undermine the Justice Department’s 
analysis of the Terrorist Surveillance Program. Hamdan did conclude that the Force 
Resolution did not “expand or alter” the existing statutory limits upon military 
commissions set forth in the UCMJ. 1 26 S. Ct. at 2775. But the primary point of 
analysis in ow Legal Authorities paper was not that the Force Resolution altered, 
amended, or repealed any part of a federal statute. Rather, it was that the Force 
Resolution satisfied section 109 of FISA, which expressly contemplates that Congress 
may authorize electronic surveillance through a subsequent statute without amending or 
referencing FISA. See 50 U.S.C. § 1809(a)(1) (prohibiting electronic surveillance 
“except as authorized by statute”); see also Legal Authorities at 20-23 (explaining 
argument in detail). Indeed, historical practice makes clear that section 109 of FISA 
incorporates electronic surveillance authority outside FISA and Title III. See id. at 22-23 
& n.8 (explaining this point with respect to pen registers, which would otherwise have 
been imavailable in ordinary law enforcement investigations). 

The Force Resolution is best understood as another congressional source of 
electronic surveillance authority (specific to the armed conflict with al Qaeda), and 
surveillance conducted pursuant to the Force Resolution is consistent with FISA. In this 
regard, FISA is quite similar to the provision at issue in Hamdi. There, five Justices 
concluded that the Force Resolution “clearly and unmistakably authorized detention,” as 
a fundamental and accepted incident of tire use of military force, notwithstanding a 
statute that provides that “[n]o citizen shall be imprisoned or otherwise detained by the 
United States except pursuant to an Act of Congress,” 18 U.S.C. § 4001(a). Hamdi, 542 
U.S. at 519 (2004) (plurality opinion); id. at 587 (Thomas, J., dissenting). FISA and 
section 4001(a) operate similarly, incorporating authority granted in other statutes. 

Article 21 of the UCMJ, the primary provision at issue in Hamdan, by contrast, has no 
provision analogous to section 109 of FISA or section 4001(a). 

We believe that there are two other reasons why Hamdan is consistent with the 
Department’s analysis of the Terrorist Surveillance Program in the Legal Authorities 
paper. First, in contrast to FISA, the UCMJ is a statute that expressly regulates the 
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Armed Forces during wartime. By contrast. Congress in FISA left open the question of 
what rules should apply to electronic surveillance during wartime. See Legal Authorities 
at 25-27 (explaining that the underlying purpose behind FISA’s declaration of war 
provision, 50 U.S.C. § 1 1 1, was to allow the President to conduct electronic surveillance 
outside FISA procedures while Congress and the Executive Branch would work out rules 
applicable to the war). And, indeed, FISA was directed in the main at routine foreign 
intelligence surveillance occurring outside the extraordinary circumstances of war. It is 
therefore more natural to read the Force Resolution to supply the additional electronic 
surveillance authority contemplated by section 1 1 1 specifically for the armed conflict 
with al Qaeda than it is to read the Force Resolution as augmenting the authority of the 
UCMJ, which is directed at the U.S. military, an organization whose purpose is to prepare 
for and to fight our Nation’s wars. Indeed, there is a long tradition of interpreting force 
resolutions to confirm and supplement the President’s constitutional authority in the 
particular context of electronic surveillance of international communications. See Legal 
Authorities at 16-17 (describing examples of Presidents Wilson and Roosevelt); cf. id. at 
14-17 (describing long history of warrantless intelligence collection during armed 
conflicts). The Force Resolution therefore should be read in light of this traditional 
understanding. 

Second, in contrast to Congress’s regulation of national security surveillance, 
Hamdan concerns an area over which Congress has express constitutional authority, 
namely the authority to “define and punish . . . Offenses against the Law of Nations,” 

U.S. Const. Art. I., § 8, cl. 10, and to “make Rules for the Government and Regulation of 
the land and naval forces,” id. cl. 14. Because of these explicit textual grants, Congress’s 
authority in these areas rests on clear and solid constitutional foundations. But there is no 
similarly clear expression in the Constitution of congressional power to regulate the 
President’s authority to collect foreign intelligence necessary to protect the Nation. See 
Legal Authorities at 30-34. Indeed, in Hamdan, the Court expressly recognized the 
President’s exclusive authority to direct military campaigns. See 126 S. Ct at 2773 
(qao&iig Ex parte Milligan, 71 U.S. (4 Wall.) 2, 139 (1866) (Chase, C.J., concurring in 
judgment)) (“Congress cannot direct the conduct of campaigns.”). The Court recognized 
that each power vested in the President ‘“includes all authorities essential to its due 
exercise.’” Id. As explained in detaO in the Legal Authorities paper, signals intelligence 
is a fundamental and traditional component of conducting military campaigns. Thus, 
under the reasoning approved by Hamdan, the Terrorist Surveillance Program — which 
the President has determined is essential to protecting the Nation and to waging the 
armed conflict against al Qaeda — falls squarely within the President’s constitutional 
authority. Nothing in Hamdan calls into question the uniform conclusion of every federal 
appellate court to have decided the issue that the President has the constitutional authority 
to collect foreign intelligence within the United States, consistent with the Fourth 
Amendment. See, e.g.. In re Sealed Case, 310 F.3d 717, 742 (Foreign Intel. Surv. Ct. of 
Rev. 2002) (“[A]ll the other courts to have decided the issue [have] held that the 
President did have inherent authority to conduct warrantless searches to obtain foreign 
intelligence information . . . .”). Indeed, the conclusion of the Foreign Intelligence Court 
of Review that “FISA [cannot] encroach on the President’s power,” id., is supported by 
Hamdan' s quotation of Chief Justice Chase’s opinion in Ex Parte Milligan. 
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2. The Supreme Court found in Hamdan that the government faUed to 
demonstrate that there were circumstances which made courts-martial rules 
impracticable for use in these military commissions. Could you give us some 
examples, generally speaking, of what might be acceptable circumstances? 

The Supreme Court in Hamdan held that the President’s military commission 
order did not explicitly address the impracticability of the UCMJ, or rules for courts- 
martial promulgated thereunder, for use in military commissions. According to the 
Court, Article 36 of the UCMJ, 10 U.S.C. § 836, required a specific finding that court- 
martial procedures were impracticable and the Court faulted the President’s military 
commission order for the absence of specific findings. See 126 S. Ct. at 2792. To be 
clear, the Court did not hold that such a finding was impossible. Id. at 2792-93. Indeed, 
the President’s order was based on a review of court-martial procedures, and a 
determination that many specific rules — designed primarily for the trial of our own troops 
charged with criminal offenses — were not practicable for the trial of hardened terrorists, 
captured on the battlefields thousands of miles from the United States. 

Congress recognized in enacting the Military Commissions Act of 2006 (“MCA”) 
that many court-martial rules would be impracticable for military commissions. For 
example, because many terrorists were captured on the battlefield, hearsay rules that 
would require foreign nationals and United States military personnel to appear personally 
at military commissions would present unwarranted obstacles to the trial of such enemy 
combatants. Therefore, the MCA recognizes that the hearsay rule applicable in courts- 
martial shall not apply to military commissions. See 10 U.S.C. § 949a(b)(2)(E). The 
MCA also specifically provides that several other provisions of the UCMJ shall be 
inapplicable, see id. § 948b(d), and that the rules issued by the Secretary of Defense shall 
track those of courts-martial only insofar as he “considers practicable or consistent with 
military or intelligence activities,” id. 949a(a). The MCA thus tracks the UCMJ in many 
respects, but Congress correctly determined that the UCMJ could not apply in toto for 
military commissions. 

3. On June 29, 2006, while speaking at a public news conference. President 
Bush said he planned to work with Congress to "find a way forward," and 
there were signs of bipartisan interest on Capitol Hill in devising legislation 
that would authorize revamped commissions intended to withstand judicial 
scrutiny. Can you provide some examples of how you would like to see 
legislation “revamp” the current commissions in a manner that would enable 
them to withstand judicial scrutiny as well as meet the goals of the 
administration? 

As President Bush indicated, the Administration worked closely with Congress 
over the past several months in developing a statutory system of military commissions. 
The MCA reflects the product of those efforts. Commissions convened under the MCA 
will depart from the preexisting procedures in a number of ways. For instance, the 
presiding officer of the new commission will be a military judge, who will not be a 
voting member of the commission, and who will exercise the traditional authority of a 
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judge to make final rulings at trial on law and evidence. In addition, the minimum 
number of conunission members will be increased from three to five, as under the UCMJ, 
and there will be twelve members of the commission in cases in which the death penalty 
is sought. Finally, the MCA provides for a more formalized appellate process, granting 
every defendant convicted by a military commission an appeal as of right to the Court of 
Military Commission Review and the Court of Appeals for the D.C. Circuit. We are 
confident that the law will provide for the full and fair trials of unlawful enemy 
combatants, which will fully withstand judicial scrutiny. 

4. Justice Thomas’s dissent suggests that the conduct aUegedly done by Mr. 
Hamdan could be described as more than just “conspiracy” because Mr. 
Hamdan also allegedly violated the “law of war” by his “membership in a 
war-criminal enterprise.” It also seems to me that since Mr. Hamdan 
allegedly transported weapons and al Qaeda operatives, including bin Laden 
himself, prior to his capture, and that Mr. Hamdan was on the loose after the 
Authorization for the Use of Military Force was enacted (the date which the 
Court said the war began), it is likely that Mr. Hamdan assisted al Qaeda 
while the war was in progress. Has the administration considered simply 
rewriting the charge against Mr. Hamdan in such a way that it clearly alleges 
a violation of the “law of war”? 

The Administration, in preparing for the trial by military commission of Hamdan 
and other alien enemy combatants, carefully considered the charges that could be brought 
against them under the law of war and Military Commission Instruction No. 2. Now that 
Congress has enacted the MCA, military prosecutors will determine what charges under 
the new law are consistent with the evidence. 

With respect to the offense of conspiracy, the Constitution grants Congress the 
constitutional authority to “define and punish ... Offences against the Law of Nations,” 
U.S. Const. Art. I, § 8, cl. 10. In the MCA, Congress exercised this audiority and 
determined that conspiracy constitutes a substantive offense under the law of war, triable 
by military commission. 5ee 10 U.S.C. § 950v(28). This legislative determination 
should remove any doubt over whether the offense is properly triable by military 
commission. For the reasons stated by Justice Thomas in his opinion in Hamdan, we 
believe that this view is supported by historical practice and by authoritative 
commentators on the law of war. Justice Stevens’s determination that conspiracy is not 
an offense under the law of war did not receive the agreement of a fifth justice and thus 
does not constitute the opinion of the Court. 

5. How many detainees held at Guantanamo and marked for trial by military 
commission have been charged with conspiracy? Can you provide us with a 
complete list of the charges pending against those detainees? 

Under the previous military commission system, ten detainees held at 
Guantanamo had been charged with conspiracy for purposes of their trials by military 
commissions. Three of those detainees are also charged with other offenses. David 
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Matthew Hicks also had been charged with attempted murder by an unprivileged 
belligerent and aiding the enemy. Omar Ahmed BChadr also had been charged with 
murder by an unprivileged belligerent, attempted murder by an unprivileged belligerent, 
and aiding the enemy. Abdul Zahir also had been charged with attacking civilians and 
aiding the enemy. Now that Congress has enacted the MCA, the Department of Defense 
will review the evidence against those individuals and others detained at Guantanamo 
Bay and make new charging decisions based upon the standards and offenses detailed in 
the new Act. 
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The Attorney General 

Washington, D.C. 


January 17, 2007 


The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Arlen Specter 
Ranking Minority Member 
Committee of the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Chairman Leahy and Senator Specter; 

1 am writing to inform you that on January 10, 2007, a Judge of the Foreign 
Intelligence Surveillance Court issued orders authorizing the Government to target for 
collection international communications into or out of the United States where there is 
probable cause to believe that one of the communicants is a member or agent of al Qaeda 
or an associated terrorist organization. As a result of these orders, any electronic 
surveillance that was occurring as part of the Terrorist Surveillance Program will now be 
conducted subject to the approval of the Foreign Intelligence Surveillance Court. 

In the spring of 2005— well before the first press account disclosing the existence 
of the Terrorist Surveillance Program— the Administration began exploring options for 
seeking such FISA Court approval. Any court authorization had to ensure that the 
Intelligence Community would have the speed and agility necessary to protect the Nation 
from al Qaeda— the very speed and agility that was offered by the Terrorist Surveillance 
Program. These orders are irmovative, they are complex, and it took considerable time 
and work for the Govermnent to develop the approach that was proposed to the Court and 
for the Judge on the FISC to consider and approve these orders. 

The President is committed to using all lawful tools to protect our Nation from the 
terrorist threat, including making maximum use of the authorities provided by FISA and 
taking full advantage of developments in the law. Although, as we have previously 
explained, the Terrorist Surveillance Program fully complies with the law, the orders the 
Govenunent has obtained will allow the necessary speed and agility while providing 
substantial advantages. Accordingly, under these circumstances, the President has 
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Letter to Chairman Leahy and Senator Specter 
January 17, 2007 
Page 2 


determined not to reauthorize the Terrorist Surveillance Program when the current 
authorization expires. 

The Intelligence Committees have been briefed on the highly classified details of 
these orders. In addition, 1 have directed Steve Bradbury, Acting Assistant Attorney 
General for the Office of Legal Counsel, and Ken Wainstein, Assistant Attorney General 
for National Security, to provide a classified briefing to you on the details of these orders. 


Sincerely, 



Alberto R. Gonzales 
Attorney General 


cc: The Honorable John D. Rockefeller, IV 

The Honorable Christopher Bond 
The Honorable Sylvester Reyes 
The Honorable Peter Hoekstra 
The Honorable John Conyers, Jr. 

The Honorable lamar S. Smith 


11:01 Apr 27, 2009 Jkt 0431 1 1 PO 00000 Frm00104 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



101 


1402 Meadowsweet Drive 
Sandy Spring, MD 20860 

August 4, 2006 


Honorable Arlen Specter 

Chairman, Committee on the Judiciary 

United States Senate 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Dear Mr. Chairman: 

Thank you for inviting me to testify before the Senate Judiciary Committee during 
your July 11, 2006 hearing on “Hamdan v. Rumsfeld: Establishing a Constitutional 
Process.” I found the hearing to be highly enlightening and hope that it will establish a 
sound basis for new legislation on military commissions. 

Enclosed please find my responses to the written questions you sent to me. 

Please let me know if I may be of additional assistance as you consider this 
important legislative initiative. 


Sincerely, 


Paul W. Cobb, Jr. 


Attachment as stated 
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Response to Questions Submitted by Senator Arlen Specter 
For Paul W. Cobb, Jr. 

Hamdan v. Rumsfeld: Establishing a Constitutional Process 


1 . “You say in your written testimony that ‘rigid application of evidentiary rules 
that have been developed for prosecuting domestic crimes would foreclose 
most if not all war crimes prosecutions in the war with al Qaeda.’ How can 
we reconcile these issues with the existing UCMJ and the Hamdan decision?” 

Neither the Uniform Code of Military Justice (“UCMJ”) nor the Hamdan decision 
requires war crimes prosecutions to use the same evidentiary rules that we have 
developed for prosecuting domestic crimes. 

With rare exception, the evidentiary rules in the UCMJ and the Manual for 
Courts-Martial apply by their terms only to courts-martial, not to military 
commissions. As a matter of policy, it would make little sense to apply to war crimes 
proceedings the same rules developed for prosecutions of ordinary criminal law 
violations by U.S. armed forces personnel. Using the same rules would graft 
concepts such as chain of custody and custodial warnings onto on-going military 
operations. The result of such a one-size-fits-all policy would be to constrain 
severely if not eliminate entirely the ability to prosecute war crimes. 

Moreover, Hamdan does not immutably require the use of the same procedures 
that courts-martial use. Hamdan interprets 10 U.S.C. § 836 to require a 
“practicability” determination prior to any deviation from courts-martial procedures. 
Congress may of course change this requirement. And Hamdan interprets Common 
Article 3 of the Geneva Conventions to require that war crimes prosecutions be 
carried out by “regularly constituted” courts. Justice Kennedy’s concurrence makes 
clear that Congress may by statute create a “regularly constituted” military 
commission. He further notes that Common Article 3 does not “necessarily require[] 
that the accused have the right to be present at all stages of a criminal trial.” 

Some may argue that using the same procedural rules as courts-martial for war 
crimes prosecutions increases the likelihood that captured U.S. military personnel 
would be prosecuted under rules that the U.S. would consider fair. I believe, 
however, that military commission procedures substantially similar to those 
developed pursuant to the November 13, 2001 President’s Military Order would 
provide an objectively fair trial. We should be so lucky that our enemies in the 
current conflict would adopt such procedures. 
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2. “You say that ‘there is no reason to start from scratch and throw the baby out 
with the bath water’ with respect to the existing military commission system. 
How do you view my proposed legislation?” 


The “Unprivileged Combatant Act” appropriately builds on the groundwork 
previously established by military commissions. It contains almost all of the five key war 
crimes court features, discussed in my written testimony, that are critical to successful 
war crimes prosecutions. The Act provides statutory authorization for the Department of 
Defense to conduct military commissions; it contains a broadly inclusive evidentiary 
standard; it restricts the dissemination of classified information to individuals with 
clearances; and it mandates clearances for defense counsel. The legislation does not, 
however, expressly require defense counsel. Because war crimes prosecutions are likely 
to be procedurally complex, and because there is no other way to guarantee defense 
access to all classified information, I believe it is necessary to require defendants to have 
defense counsel. 

The Act also increases the independence of military commissions by requiring that 
military judges preside over military commissions and by providing for appellate review 
by the United States Court of Appeals for the Armed Forces. By codifying the Military 
Commission Instruction on the elements of war crimes, it eliminates imcertainty as to 
which crimes military commissions may try. While the legislation may need some 
adjustments - including to take into account the specific holdings of Hamdan and to 
refine the procedures for long-term detention of enemy combatants - 1 believe it is an 
excellent first step towards a legislative response to Hamdan. 
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3. “If Congress wanted to ratify the Administration’s position that ‘conspiracy’ 

is in fact a crime of war for which detainees can be tried and convicted, do 
you believe the Supreme Court would uphold such legislation?” 


Based on the Supreme Court’s decision in Hamdan, there is strong legal support for 
Congressional authority to identify conspiracy as a war crime. The Court noted that 
Congress has Constitutional authority to “define and punish . . . Offences against the Law 
of Nations.” It further cited provisions of title 10 that make spying and aiding the enemy, 
which are not typically considered war crimes, triable by military commission. While it 
is of course impossible to predict how the Supreme Court would rule on any particular 
issue, I believe that legislation making conspiracy to commit war crimes triable by 
military commission would likely pass Constitutional muster. 
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Responses to Questions for Daniel Collins 
from Senator Arlen Specter. Chairman 

Hamdan v. Rumsfeld: Establishing a Constitutional Process 
(July 11, 2006 Hearing before the Senate Committee on the Judiciary) 


Q 1 . Based on your reading of the Hamdan case, what findings should Congress include so as 

to establish the impracticability of allowing detainees to be tried by courts-martial, or by 
procedures identical to courts-martial? In particular, how should we limit the detainee’s 
access to classified information which still providing a fair trial? 

Answer : 

As I read the Hamdan decision. Congress has authority to provide a sufficient legislative 
basis for a viable military commission system without the need to include any findings as to the 
“impracticability” of trying unlawful combatants in courts-martial. Indeed, I would recommend 
that the Congress adopt legislation to eliminate the uniformity-insofar-as-practicable standard of 
Hamdan. 

As I emphasized in my testimony, the Court’s invalidation of the existing military 
commission structure notably did not rest upon any finding of a constitutional violation. Instead, 
the Court concluded that “the military commission convened to try Hamdan lacks power to 
proceed because its structure and procedures violate both the UCMJ and the Geneva 
Conventions.” Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2759 (2006) (emphasis added). 
Specifically, the Court concluded that (1) under Article 36 of the UCMJ, military commissions 
procedure must conform to that of courts-martial “insofar as practicable,” 10 U.S.C. § 836(b), 
and the procedures established to try Hamdan did not satisfy this standard, 126 S. Ct. at 2788-93; 
and (2) in order to qualify as a “regularly constituted” court within the meaning of Common 
Article 3 of the Geneva Conventions, the structure and regulation of military commissions may 
deviate from the statutory benchmark set by courts-martial ‘“only if some practical need explains 
[the] deviations from court-martial practice,” and “no such need has been demonstrated here.” 
126 S. Ct. at 2796-97 (quoting id. at 2804 (Kennedy, J., concurring)). 

Accordingly, to the extent that the Hamdan Court imposed a requirement that deviations 
from court-martial structure and procedure must be supported by a showing of impracticability, it 
imposed that requirement on the Executive's ability to act within the existing framework 
established by statute and treaty. The Hamdan decision, however, does not identify any such 
constraints upon Congress’s authority. 

On the contrary, it is clear that Congress has the authority to eliminate the statutory 
uniformity-insofar-as-practicable standard of Article 36(b), and that it has the constitutional 
power to repeal that aspect of the statute without having to make any “findings.” Congress 
likewise has ample authority to eliminate the “practical need” standard that the Court derived 
from Common Article 3. As I explained in my testimony, the Hamdan Court held that a military 
commission could not be said to be “regularly constituted” if, without adequate “practical need,” 
it deviated from the benchmark set by the “courts-martial established by congressional statutes.” 
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126 S. Ct. at 2797; see also id. at 2804 (Kennedy, J., concurring). Because Congress created this 
benchmark, Congress can modify it: Congress can, by statute, establish that military 
commissions have “express congressional authorization” and are “‘regularly constituted.’” Cf. 
id. at 2804 (Keimedy, J., concurring) (quoting Common Article 3). In any event, as a matter of 
domestic law. Congress has the authority, by statute, to override any such restriction imposed by 
treaty. Breard v. Greene, 523 U.S. 371, 376 (1998) (per curiam) (“‘an Act of Congress ... is on 
a full parity with a treaty, and that when a statute which is subsequent in time is inconsistent with 
a treaty, the statute to the extent of conflict renders the treaty null’”) (quoting Reid v. Covert, 354 
U.S. 1,18, (1957) (plurality opinion)). 

Hamdan argued in his merits brief that, under the Constitution, the President lacks 
inherent authority to establish military commissions. Brief for Petitioner at 1 1-13. Likewise, a 
significant number of the amicus curiae briefs filed in support of Hamdan argued that the 
President’s military commissions were unconstitutional in several respects. See, e.g.. Brief of 
Law Professors at 4-7 (arguing that President lacks any inherent authority to establish military 
commissions outside the theatre of war); Brief of Human Rights First, etal., at 12-13 (arguing 
that, to the extent the commissions rely on evidence obtained by unlawful coercion, the 
commissions are not within the President’s inherent authority and would violate the Fifth 
Amendment); id. at 19 (arguing that Guantanamo detainees are entitled to certain constitutional 
due process rights); Brief of Jack Rakove, et al. (arguing generally for a limited conception of 
the President’s inherent authority in this area); Brief of the American Jewish Committee, et al., at 
25-30 (arguing that “right to confrontation” extends to military commissions at Guantanamo); 
Brief of the Cato Institute at 5-1 1 (arguing that the constitutional right to jury trial applies here). 
In Hamdan, the Court did not adopt any of these arguments. The Court expressly declined to 
address whether the President has inherent authority to “convene military commissions ‘without 
the sanction of Congress,”’ 126 S. Ct. at 2774 (citation omitted), and its opinion does not address 
(much less adopt) any of these other claimed constitutional violations. The Court, as I have 
explained, rested its invalidation of the existing military commissions solely on the ground that 
they violated the UCMJ and Common Article 3. See 126 S. Ct. at 2759; see also id. at 2799 
(“Nothing prevents the President from returning to Congress to seek the authority he believes 
necessary.”) (Breyer, J., concurring) (emphases added). 

The Court noted that the Government properly had not claimed that it may “disregard 
limitations" that Congress has, in the proper exercise of its constitutional authority, placed on the 
ability to use military commissions in these circumstances, see id. at 2774 n.23 (emphasis 
added), but this predicate holding does not thereby convert the purely statutory and treaty 
violations found by the Court into constitutional violations. And, more to the point, it says 
nothing at ail about whether, and to what extent, the Constitution may constrain Congress "s 
ability to authorize military commissions. Hamdan did not address any such issues. In response 
to my assertion at the hearing that “the Court did not accept” any of the “constitutional 
challenges that had been raised to commissions,” Dean Koh took strong exception and argued 
that “[tjhere is a constitutional dimension of this case, and were this [Congress] to legislate, it 
would have to be doing it in that [Youngstown] framework as well.” To the extent that this latter 
comment was intended to suggest that the Hamdan Court identified constitutional constraints on 
Congress 's authority in this area, it seems to me to be mistaken. 
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Accordingly, nothing in Hamdan requires that Congress retain the uniformity-insofar-as- 
practical standard that the Court derived from Article 36 of the UCMJ and from Common Article 
3 (as construed against the backdrop of what is currently “regularly constituted” in legislation). 
As I have argued, Congress should reject that standard, because its vague and uncertain nature 
can only invite more litigation and thereby diminish the practical utility of military commissions 
as a viable option. Because Congress should reject the “impracticability” standard, it would not 
be appropriate for Congress to undertake to make findings that attempt to satisfy and apply that 
standard. Congress should reject this framework, rather than attempt to work within it. Indeed, 
if the task were to determine what deviations from UCMJ structure and procedure are justified 
by a practical need, then there would be no real need for legislation: Hamdan permits the 
Executive, using existing authorities, to attempt to go forward with military commissions that 
conform to that standard. The uncertainty and practical difficulty involved provide good reasons 
why the Executive should not do that, but those reasons seem equally to suggest that Congress 
should not go that route either. 

Having said that, there remains a /lo/icy judgment as to the extent to which Congress may 
wish to extend certain minimal procedural protections to military commissions (regardless of 
whether, as applied to alien enemy combatants held overseas, the Constitution would require 
this). With respect to the subject that you have specifically raised — access to classified 
information — I would recommend considerable caution about attempting to legislate specific 
and detailed standards. Thus, while it might be appropriate affirmatively to authorize 
commissions to restrict the accused’s pretrial and trial access to classified information, and to 
permit a commission to receive into evidence classified information not provided personally to 
the accused where such evidence has been provided to defense counsel and the commission 
concludes that the evidence can be received without depriving the accused of a fundamentally 
fair trial. Congress should not attempt further to define, in advance, the precise contours of how 
this difficult issue should be resolved. 


Q2. Even though Hamdan did not specifically address the issue of tribunals and the process 
by which DOD is detaining enemy combatants, do you believe Congress should address 
these procedures if and when it legislates? 

Answer : 

In my view, the resolution of this issue adopted by Congress in the Detainee Treatment 
Act of 2005 (DTA) was appropriate. My only suggestion on this score is that, in light of the 
Court’s conclusions about the applicability of the DTA, Congress should revise the applicable 
judicial review provisions both with respect to Combatant Status Review Tribunals, and with 
respect to military commissions, in order to ensure that /7remar«re judicial intervention in such 
proceedings is eliminated except to the extent the Constitution may otherwise require. 
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Q3. What does Hamdan mean for the President’s other claims of inherent executive power, 

such as the NSA situation? 

Answer : 

As explained at length in my response to Q.l, the Court in Hamdan declined to decide 
whether the President had inherent authority to establish military commissions in the absence of 
congressional sanction; it was sufficient to conclude that the statutory limitations that Congress 
had placed on the use of military commissions (whose constitutionality the Government did not 
challenge) did not permit the commissions to go forward in their present form. 126 S. Ct. at 
2774 & n.23. Accordingly, Hamdan does not shed any meaningful light on the scope of inherent 
executive authority in other contexts and involving other statutory frameworks. Nor does 
Hamdan say anything that meaningfully addresses (one way or the other) whether the September 
18, 2001 Authorization for Use of Military Force (AUMF) brings into play Executive 
intelligence gathering authority and whether it does so in a manner that might bring the exercise 
of that authority within the “except as authorized by statute” language of the Foreign Intelligence 
Surveillance Act, 50 U.S.C. § 1809(a). 


Q4. Five Justices held that the Uniform Code of Military Justice incorporates Article 3 of 

Geneva convention. Could Congress simply amend the Uniform Code of Military Justice 
to make clear that it does not incorporate Article 3 of the Geneva Convention? Or is the 
Geneva Convention itself judicially enforceable? 

Answer : 

The Court in Hamdan did not hold that the Geneva Convention was, of its own force, 
judicially enforceable. On the contrary, the Court expressly assumed arguendo that the scheme 
established by the 1949 Geneva Conventions “would, absent some other provision of law, 
preclude Hamdan’s invocation of the Convention’s provisions as an independent source of law 
binding the Government’s actions and furnishing petitioner with any enforceable right.” 126 
S. Ct. at 2794. The Court merely held that (1) the Convention’s provisions “are, as the 
Government does not dispute, part of the law of war”; and (2) “compliance with the law of war is 
the condition upon which the authority set forth in Article 21 is granted.” Id. (citing 10 U.S.C. 

§ 821). As I have explained above. Congress has the authority, as a matter of domestic law, to 
authorize the use of military commissions without regard to the provisions of Common Article 3. 
Cf. Breard v. Greene, 523 U.S. at 376. If Congress chooses to do so, it should use language that 
is sufficiently explicit to remove any doubt as to its intent. 
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Dell'Orto Responses to Answers 


Senator Leahy: 

1. Were senior officials from the Pentagon, including the Judge Advocate Generals, 
consulted with respect to the President’s Military Order of November 13, 2001, regarding 
military commissions? 

I cannot address what consultations may have occurred with respect to the formulation of the 
President’s Military Order of November 13, 2001. 

2. According to DoD’s own numbers, of the approximately 760 people who have been held 
at GTMO, 310 have been transferred to other countries and another 120 are awaiting 
transfer. How many of those who have been released from GTMO have reappeared on the 
battlefield? Is it possible that the unreliability of CSRTs is putting our armed service 
members at risk? 

ANSWER : The United States has no desire to hold detainees any longer than necessary, 
but transfers are not without risk. We make a determination about the transfer of a detainee 
based on the best information and evidence available at the time, both classified and unclassified. 
Remember, some of these individuals are highly skilled in concealing the truth. A1 Qaeda’s 
training manual, a.k.a. the Manchester Manual, stresses the importance of deception tactics, 
techniques, and procedures. Once the individual is transferred, that person becomes the 
responsibility of their home country and is subject to that country’s laws. About 15 detainees 
who have been released are reported to have returned to the fight. 

The question confuses the purpose of the CSRTs and ARBs. Between August 2004 and 
January 2005, various Combatant Status Review Tribunals (CSRTs) reviewed the status of all 
individuals detained at Guantanamo, in a fact-based proceeding, to determine whether the 
individual is still classified as an enemy combatant. As reflected in the Order establishing the 
CSRTs, an enemy combatant is “an individual who was part of or supporting Taliban or al Qaeda 
forces, or associated forces that are engaged in hostilities against the United States or its coalition 
partners. This includes any person who has committed a belligerent act or has directly supported 
hostilities in aid of enemy armed forces.” Each detainee had the opportunity to contest such 
designation. In addition, the detention of each Guantanamo detainee is reviewed annually by an 
Administrative Review Board (ARB). The ARB assesses whether an enemy combatant 
continues to pose a threat to the United States or its allies, or whether there are other factors 
bearing on the need for continued detention. The process permits the detainee to appear in 
person before an ARB panel of three military officers to explain why the detainee is no longer a 
threat to the United States or its allies, and to provide information to support the detainee’s 
release. The recommendation of the ARB panel is provided to the Designated Civilian Official 
(DCO), who then makes a determination as to whether a particular enemy combatant should 
continue to be detained, be transferred, or released. 

3. In response to a question from Senator Feinstein, you stated that the detainee 
population in the war on terror is approximately 1,000. You further stated that about 450 
arc being held at Guantanamo Bay. 
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(A) Where are the other 550 held, and how many of them are being held by the 
Department of Defense? 

ANSWER : The Department of Defense also detains detainees at its Theater Internment 
Facility at Bagram, Afghanistan. The Department of Defense has approximately 500 detainees 
under its control at this facility. Note that these numbers are in constant flux as new detainees 
are seized and some detainees are released from U.S. control. Additionally, in September 2005, 
the Department of Defense provided this information to the Senate Armed Services Committee 
and the House Armed Services Committee in compliance with the Ronald Reagan National 
Defense Authorization Act of Fiscal Year 2005, section 1093(c)(2)(C). The aggregate summary 
of the number of persons detained by the Department of Defense as enemy prisoners of war, 
civilian internees, and unlawful combatants was provided in a classified annex. 

(B) Of those detainees not held by the Department of Defense, does the 
Administration acknowledge that Common Article 3 of the Geneva Conventions applies to 
them and they are being treated accordingly? If the Administration does not acknowledge 
that Common Article 3 applies to detainees held by agencies other than the Department of 
Defense, on what basis does it disagree? 

ANSWER : I represent the Department of Defense and cannot speak on behalf of the 
Administration. Regarding detainees under Department of Defense control, the Supreme Court 
has resolved the question of its applicability to the conflict with al Qaeda. Detainees under 
Department of Defense control will continue to be treated humanely and in compliance with the 
provisions of the Detainee Treatment Act of 2005 and Common Article 3. 


4. You testified on July 1 1 that Congress should simply “ratify” the military commission 
procedures established by the Bush-Cheney Administration and struck down by the 
Supreme Court. Two days later, at a Senate Armed Services Committee hearing, MG 
Scott C. Black, Rear Admiral James E. McPherson, MG Jack L. Rives, and BG Kevin M. 
Soundkulher (sic) all testified that these procedures should not be ratified by Congress. 

(A) What is the Administration’s official position on this question? 

ANSWER : I am not in a position to speak for the Administration. I can, however, 
address the views of the Department of Defense. 1 stated numerous times in my testimony that 
the most expeditious way of moving forward would be to essentially ratify the military 
commissions process that is already in place (p. 25 and 26). I also stated that we should take a 
look at the commission procedures as they're laid out, and to the extent that Congress believes 
that they demonstrate what the president has set out as the standard — that is, a full and fair trial - 
- those procedures should be ratified (p, 51). However, I made it very clear in my testimony that 
this Department stood ready to work with Congress to assess the best way forward in addressing 
these critical matters (p. 6). And in fact, the Military Commissions Act of 2006, which the 
Department supports, is the product of that collaborative effort. 
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(B) Please identify any specific facts, arguments, or opinions offered by these officers 
at the Armed Services hearing with which you disagree. 

ANSWER : As indicated above, I did not state that Congress should simply “ratify” the 
military commission procedures; 1 said that it would be the most expeditious way forward. 
However, I do not believe the views expressed by the Judge Advocates General are inconsistent 
with my testimony. Everyone agreed that we needed to review the procedures and determine 
which procedures met the standards and which needed to be modified. Even amongst the Judge 
Advocates General, there were varying views on the best way to undertake that task. Major 
General Black stated that it would be a monumental task to start with the Uniform Code of 
Military Justice (“UCMJ”) as a baseline and modify it; he suggested starting with the current 
commissions process and incorporating aspects of other sources, (p. 54) Brigadier General 
Sandkuhler testified that the outcome should be a balance between current commission 
procedures and the “gold standard” of the UCMJ and that whichever method Congress chooses 
“require[s] detailed examination,” (p. 1 1) Rear Admiral McPherson stated that where we end up 
is more important than where we start, (p. 36) Finally, Major General Rives indicated that the 
UCMJ provides a great structural starting point, as it is a tremendous system and model, (p. 1 1) 
Everyone agreed that regardless of where you start in creating the new process, you will end up 
somewhere in the middle, and the Military Commissions Act of 2006 is such a moderate product. 


5. A recent New York Times article called attention to the infiltration of neo-Nazis in the 
military. A Defense Department investigator was quoted as saying that recruiters know 
they are allowing white supremacists to join the armed forces, but the pressure on 
recruiters is so great due to the unpopularity of the war in Iraq that recruiters let them in. 
That is alarming by itself, but what concerned me even more was that this Defense 
Department investigator says that even when he provided evidence on the presence of 
extremists— 320 in the past year from one investigator-commanders will not remove them. 
What is the Department of Defense doing to prevent extremists from entering the military 
in the first place, and why are they not being removed when they are discovered? 

ANSWER : The Department of Defense policy regarding participation by military 
personnel in extremist groups is as follows and has remained the same for ten years: Military 
personnel must reject participation in organizations that espouse supremacist causes; attempt to 
create illegal discrimination based on race, creed, color, sex, religion, or national origin; 
advocate the use of force or violence; or otherwise engage in efforts to deprive individuals of 
their civil rights. Active participation, such as publicly demonstrating or rallying, fund raising, 
recruiting and training members, organizing or leading such organizations, or otherwise 
engaging in activities in relation to such organizations or in furtherance of the objectives of such 
organizations that are viewed by command to be detrimental to the good order, discipline, or 
mission accomplishment of the unit, is incompatible with military service, and is, therefore, 
prohibited. Commanders have authority to employ the full range of administrative procedures, 
including separation or appropriate disciplinary action, against military personnel who actively 
participate in such groups. Functions of command include vigilance about the existence of such 
activities; active use of investigative authority to include a prompt and fair complaint process; 
and use of administrative powers, such as counseling, reprimands, orders, and performance 
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evaluations to deter such activities. The Military Departments are charged with ensuring that 
this policy on prohibited activities is included in initial active duty training, pre-commissioning 
training, professional military education, commander training, and other appropriate Service 
training programs. 

I am unaware of any changes in either recruiting or separation policy or practice since 
September 1 1, 2001, regarding members of extremist groups. 
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Senator Feinstein; 

1. In response to one of my questions, you indicated that the United States currently 
detains about 1,000 enemy combatants. Only about 450 of those, however, are at 
Guantanamo. Can you confirm these numbers, and also whether that includes detainees in 
Iraq? Does this figure of 1,000 include persons held by the CIA, DIA, or other intelligence 
agencies? 

ANSWER : See my response to Senator Leahy’s question 3. Additionally, these numbers 
included detainees under Department of Defense control in Afghanistan and at Guantanamo Bay, 
Cuba, and not Iraq, 

2. If the United States creates exceptions to Common Article 3 of the Geneva Conventions, 
or declares that certain protections it provides are not enforceable in our courts or military 
commissions, what limitations, if any, will exist on other countries’ abilities to create 
exceptions to their own to Common Article 3, or the Geneva Conventions generally, when 
trying their own officials and troops in their courts or military commissions? 

ANSWER : Reciprocity in practices among States who are parties to the same treaty is an 
important consideration. The Geneva Conventions require States parties, among other things, to 
take the necessary steps to ensure compliance with their obligations. Such compliance is a 
matter of state action. 

The United States implements its obligations under the Geneva Conventions in a variety 
of ways, both statute and policy based. For example, the War Crimes Act, 1 8 U.S.C. § 2441, 
makes a grave breach of the Geneva Conventions a criminal offense. But neither the 
conventions nor U.S. statutes create rights for individuals to seek to enforce U.S. Geneva 
Convention provisions in U.S. courts. 

U.S. Armed Forces personnel captured in the course of an armed conflict have the status 
of prisoner of war under the Third Geneva Convention. The full scope of that convention’s 
provisions and protections would apply in those circumstances, not the more limited protections 
of Common Article 3. In every armed conflict, the United States has demanded always that 
captured U.S. personnel be afforded all the rights and privileges of their lawful status. It has not 
always been the case, however, that other nation parties to the Geneva Conventions have 
afforded our personnel such protections. Recall the experience of U.S. POWs held by the North 
Vietnamese. 


3. What international consequences do you foresee, if any, if Congress were to place 
new limitations on the applicability or enforceability of Common Article 3 of the Geneva 
Conventions. 

ANSWER : The standards governing the treatment of detainees by United States 
personnel in the War on Terror should be certain, and those standards should be defined clearly 
by U.S. law, consistent with our international obligations. The Military Commissions Act of 
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2006 defines Common Article 3 of the Geneva Conventions; it does not create new limitations 
on its applicability or enforceability. 


4. Is it your understanding that the UCMJ was intended to cover non-POWs? From the 
time when the UCMJ was enacted until 2001, was UCMJ protections ever denied to 
prisoners, or placed into a separate category any particular type of enemy? During the 
Vietnam War, did the United States give the protections of the Geneva Conventions to the 
Viet Cong, even though they did not follow the laws of war? If so, why would similar 
procedures not suffice in the al Qaeda context? 


ANSWER : The United States provided captured Viet Cong and North Vietnamese forces 
with prisoner of war protections out of our interest in protecting captured U.S. military personnel 
and civilians, following the murder of three U.S. military personnel in Viet Cong hands. 

Captured U.S, personnel did not benefit from this policy decision, however, and they suffered 
confinement under brutal conditions, torture, malnourishment, and other hardship up to and 
including murder at the hands of their captors. 

An historical and fundamental premise of the law of war is that private citizens may not 
engage in combatant acts. No law of war treaty requires that a State provide prisoner of war 
status or protections to civilians who unlawfully take up arms against that State. Doing so would 
place innocent civilians at greater jeopardy, and would reward terrorists for their violations of the 
law of war. 

The attack of civilian objects and the death of almost 3,000 innocent civilians on 
September 1 1 , 2001 ; the illegal attack of other civilian objects, such as United Nations and 
International Committee of the Red Cross facilities in Iraq; and the subsequent kidnapping, 
torture and murder of innocent U.S. and foreign civilians, such as the May 11, 2004, beheading 
of Nicholas Berg, provides no expectation of even limited application of the law of war by al 
Qaeda. 

S. In his written testimony, Lt. Commander Swift spent much of his time outlining abuses 
that have occurred during the military commissions. In addition, he has provided emails 
from some military prosecutors that discussed serious allegations of misconduct. Has there 
been any investigation into these charges? If so, what has been done? Please also produce 
a copy of any report or investigation into these allegations. 

ANSWER : The Department of Defense Inspector General conducted an investigation 
into the allegations contained in the e-mails mentioned and completed that investigation in April 
2004. The investigation did not substantiate any of the explicit or implied criminal allegations 
contained in the e-mails. Further, the investigation found no evidence of suppression or 
destruction of evidence. Following an operational assessment of the Office of the Chief 
Prosecutor, changes were made in personnel assigned and supervisory responsibilities, A 
redacted copy of the Department of Defense Inspector General’s report is located at; 
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http://www.dodig,osd.mil/fo/foia/ERR/r_REDACTED-MILCOM-ROIonly.pdf 


6. Is this “war on terror” different than a conventional war? What do you consider a 
triggering moment or event that would allow the United States to declare that the “war on 
terror” has come to an end? If this war on terror continues for decades, can our 
Government hold individuals detained at Guantanamo without charges for 10 years?, 20 
years, 50 years?, even indefinitely? 

ANSWER : The war on terror is different than a conventional war because the United 
States is at war against al Qaeda, an international terrorist organization. A1 Qaeda is not a state 
party to the Geneva Conventions and does not conduct its operations in accordance with the 
customs and laws of war. 

The law in regard to this matter is the law of war. It is certainly our hope that hostilities 
will not continue for decades, but the law permits detaining enemy combatants until the cessation 
of hostilities. 
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Senator Kennedy: 

1. After your discussions with Marion Bowman, did you discuss these abuse allegations 
with Mr. Haynes? What actions did he take in response to the FBI allegations? Did Mr. 
Haynes discuss these matters with the Army’s Criminal Investigation Command? Did he 
direct the Army not to investigate these allegations? 

ANSWER : 1 did not meet with the FBI General Counsel or any attorney from that office. 
My recollection is that 1 had a telephone conversation with Marion Bowman from the FBI Office 
of General Counsel in the summer of 2003. During that telephone call, I ascertained that the 
time frame of the concerns being expressed was prior to January 2003, the month during which 
the Secretary of Defense responded to Mr. Haynes’ reports about concerns brought to his 
attention by an official within the Department of Defense by suspending a number of the 
interrogation techniques being employed with respect to one detainee at Guantanamo. Mr, 
Bowman did not report specific techniques or detainees to me or report any concerns about 
techniques employed after January 15, 2003. I asked him to provide me with any details or 
additional information if he later learned of any. I do not recall discussing this telephone call 
with Mr. Haynes. In the absence of further specifics relating to the concerns expressed and given 
the time frame of the interrogations that appeared to be the source of the FBI concerns, there was 
nothing more to be done since the Secretary had taken clear action in January 2003 to limit the 
types of lawful techniques to be used at Guantanamo and again in April 2003 to direct a new set 
of techniques for use at Guantanamo that also were well within the law and based on a solid 
policy foundation. 

2. Did Mr. Haynes approve the techniques to which the FBI objected? Specifically, did he 
approve the practices listed below (address each practice individually): DoD interrogators 
impersonating FBI agents? Sexual humiliation? Intense isolation for over three months? 

ANSWER : See answer above. 

As stated above, I do not recall discussing this phone call with Mr. Haynes. 

Additionally, the General Counsel of the Department of Defense does not approve 
interrogation techniques. The interrogation techniques authorized by the Secretary of Defense 
on December 2, 2002, and whose authorization was rescinded on January 13, 2003, did not 
include the interrogation techniques listed in your question. 

3. Please provide us with a copy of the May 30, 2003 electronic communication that 
Marion Bowman discussed with you. 

ANSWER : I am not aware of such an electronic communication. 

Naval Criminal Investigative Service Reports of Abuse 

Alberto Mora, the Navy General Counsel, met with you on January 13, 2003, to discuss 
Naval Criminal Investigative Service reports of abuse at Guantanamo, including dressing 
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detainees in female underwear, use of stress positions, and coercive psychological 
procedures. He relayed to both you and Mr. Haynes that such techniques were unlawful 
and contrary to American values. 

1. Mr. Mora expressed great concern over a December 2, 2002 memorandum in which 
Secretary Rumsfeld approved these harsh techniques. Were you involved in the drafting of 
that memorandum? Did you and Mr. Haynes discuss why the Department of Defense 
General Counsel was the principal drafter of these memos, instead of referring the request 
for harsh techniques to the Army JAG or the Legal Advisor to the Chairman of the Joint 
Chiefs? 

ANSWER : The Commander of U.S. Southern Command forwarded Major General 
Dunlavey ’s request to the Chairman of the Joint Chiefs of Staff. I do not recall consulting with 
the Judge Advocates General on the request, nor do I know whether the Chairman’s Legal 
Counsel consulted with them or their offices, but as an operational matter raised by a Combatant 
Commander, it would not have called for consultation with the Judge Advocates General. I did 
participate in the drafting of the November 27, 2002 memorandum. 


2. Did you ever discuss Alberto Mora’s allegations with Mr. Haynes? Did you have any 
reservations over the use of these techniques? 

ANSWER : I believe Mr. Mora did not provide his views regarding the December 2, 
2002, memo until approximately three weeks after the Secretary’s approval of the use of 
additional interrogation techniques, 

Mr. Haynes’ action memo dated November 27, 2002, reflects that he discussed the 
Commander, U.S. Southern Command’s request with the Deputy Secretary of Defense, the 
Chairman of the Joint Chiefs of Staff, and the Under Secretary of Defense for Policy before 
recommending that only a subset of the requested techniques be approved. 

I did discuss Mr. Mora’s concerns with Mr. Haynes. Our discussion contributed to Mr. 
Haynes’ decision to inform the Secretary of Defense of the reports from Guantanamo of 
concerns about the method of interrogating one detainee. 
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Senator Kyi: 

1. If the United States were forced to conduct war-crimes trials of A1 Qaeda detainees 
under the UCMJ, what is the general default statute of limitations (i.e., other than for 
murder and rape) that would apply? What implications does this have for prosecution of 
those who organized and plotted the September 11 attacks? 

ANSWER : Offenses under the Uniform Code of Military Justice (“UCMJ”) that are not 
punishable by death have a five-year statute of limitations. The general statute of limitations is 
found at 10 U.S.C. 843(b)(1), which states: 

Except as otherwise provided in this section (article), a person charged with an 
offense is not liable to be tried by court-martial if the offense was committed 
more than five years before the receipt of sworn charges and specifications by an 
officer exercising summary court-martial jurisdiction over the command. 

The UCMJ provides for several exceptions to this rule, some related to the unavailability 
of the accused and an exception related to the exigencies of a time of war. 

10 U.S.C. 843(e) states that: 

For an offense the trial of which in time of war is certified to the President by the 
Secretary concerned to be detrimental to the prosecution of the war or inimical to 
the national security, the period of limitation prescribed in this article is extended 
to six months after the termination of hostilities as proclaimed by the President or 
by a joint resolution of Congress. 

The statute of limitations may make such prosecutions problematic. Either the statute of 
limitations would run or, if the wartime certification were used, we would not be able to 
prosecute those individuals until after the cessation of hostilities, which may be a long time from 
now. 

2. It is my understanding that, under the UCMJ, the right to counsel and the right to be 
informed of one’s rights attaches even earlier than it does in the civilian criminal-justice 
system. Please describe the UCMJ rules governing this area. Assuming that Al Qaeda 
detainees are “in custody” once they are captured by U.S. forces, and assuming that they 
are automatically under suspicion of criminal activity as soon as they are captured simply 
by the fact that they are members of a terrorist, criminal organization, what implications 
does application of the UCMJ have for the ability of military prosecutors to use statements 
obtained from these detainees since the time of their capture? What implications does 
application of the UCMJ have for the ability of prosecutors to introduce evidence obtained 
as a result of information elicited from such statements? 

ANSWER : Article 31 of the UCMJ requires members of our Armed Services to provide 
Miranda-type warnings before questioning any individual subject to the UCMJ suspected of 
criminal wrongdoing, whenever that questioning may be deemed to be part of an official law- 
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enforcement investigation. These rights are broader than the rights afforded to criminal 
defendants in the civilian system. Indeed, unlike civilian Miranda rights warnings, military 
Article 3 1 , UCMJ, rights warnings are required regardless of whether the suspect is in law 
enforcement custody. In addition, when the suspect is placed in custody and is to be questioned 
by law enforcement or other persons subject to the UCMJ, the suspect is entitled to be advised 
that he or she may consult with counsel and have such counsel present during the interrogation or 
questioning. When counsel is requested, counsel must be present before any subsequent 
custodial interrogation may proceed. The failure to provide a required rights warning, regardless 
of whether the statement is obtained for law enforcement or intelligence purposes, generally 
precludes the use of those statements as evidence, and may preclude the use of any additional 
evidence or information derived from those unwarned statements. 

The Court of Military Appeals held in the Lonetree case that intelligence agents who 
were not members of our Armed Forces did not have to provide Article 31 warnings when 
conducting an interrogation wholly divorced from a military law-enforcement investigation. See 
United States v. Lonetree, 35 M.J. 396, 405 (C.M.A. 1992). But Article 31 may well apply to 
many situations in which members of our Armed Forces interrogate or interact with detainees 
suspected of having violated the law of war. Our troops should not be required to guess as to 
whether the situation they confront is sufficiently investigatory, nor should they be forced to 
choose between conducting effective interrogations and risking having confessions later deemed 
inadmissible. Congress appropriately determined in the MCA that Article 31 should not apply to 
military commission prosecutions. 


3. Under Article 505, military prosecutors can protect classified information used in a 
court-martial by providing the defendant with a “suitable substitute” for the classified 
information. As a practical matter, how frequently (in general) is Article 505 invoked in 
courts-martial of U.S. soldiers, and how frequently (in general) can we expect it to be 
invoked in trials of A1 Qaeda war criminals? Would any difference that exists pose 
practical problems for the military’s ability to conduct trials of Al Qaeda war criminals? 
Also, if the military is unable to provide the Al Quaeda war criminal with a “suitable 
substitute” for the classified information that still protects American intelligence sources 
and methods, what would be the result for the prosecution of the individual? And if it were 
necessary to routinely use such “suitable substitutes” in order to try Al Qaeda war 
criminals, what risk is there that the information in the substitutes, even if it poses no risk 
of disclosure of U.S. sources and methods in an individual case, might nevertheless over the 
course of many trials provide Al Qaeda with a picture of U.S. intelligence operations that 
would undermine U.S. intelligence-gathering activities? 

ANSWER : I understand that relatively few courts-martial include classified information 
as evidence requiring the application of Military Rule of Evidence (MRE) 505. We believe that 
a much higher percentage of trials of members of Al Qaeda would include classified information. 
In every case under the UCMJ where classified information is involved, the government must 
assess the risk to national security from providing that information, or an unclassified substitute, 
to the accused. That assessment includes not only the risk in an individual case, but also the risk 
to national security from release in multiple cases. If the risk from disclosure outweighs the 
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benefit of successful prosecution, the government would either pursue charges that do not 
include the at-risk classified information (if any) or not pursue prosecution at ail. 

4. What evidence authentication procedures and chain-of-custody requirements apply 
under the UCMJ? Were the UCMJ used to prosecute Al Qaeda war criminals, would U.S. 
soldiers be required to follow such procedures when capturing Al Qaeda members on the 
battlefield? Have such procedures been used when capturing and collecting information 
about Al Qaeda members on the battlefield whom the United States now plans to try for 
war crimes? If not, what is the implication of the failure to follow such procedures for 
America’s ability to try these Al Qaeda members under the UCMJ? 

ANSWER : Evidence authentication procedures and chain-of-custody requirements under 
the UCMJ are very similar to those in civilian criminal courts. For evidence to be admissible, it 
must be shown to be what it purports to be and must be relevant and necessary to an issue at a 
trial. When evidence is fungible (not readily identifiable visually), the party seeking to introduce 
the evidence must show that the evidence it seeks to introduce is the same evidence obtained at a 
given time and place; the party normally does this by calling witnesses showing an unbroken 
chain of custody over the evidence. 

Currently, U.S. soldiers do not follow evidence authentication procedures and chain-of- 
custody requirements when conducting combat operations on the battlefield. Longstanding 
Department of Defense policy is that doing so is incompatible with conducting combat 
operations. Military police and members of the Defense Criminal Investigative Agencies are 
present on the battlefield and, if soldiers conducting combat operations discover information 
regarding serious criminal conduct, may follow up on that discovery applying appropriate 
evidentiary rules. But when the initial search, seizure or detention is made, soldiers apply 
combat, not evidentiary, procedures. 

The implication of the failure to follow evidentiary procedures by soldiers conducting 
combat operations depends upon the facts of each individual case. In a given case it may be 
possible, for example, for a documents/weapon/equipment seized by a soldier to be admitted at 
trial because the soldier could identify it by some clear characteristic and also testify that it is in 
the same condition at trial as it was when seized. But that possibility is, obviously, slim; the 
more likely result is that the seized evidence would not be admissible. 
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Senator Schumer; 

1. Mr. Bradbury testified that it is part of his job to review the legality of Administration 
programs. However, the ordinary review the Administration conducted over the military 
commission program did not prevent the Supreme Court from rebuking the 
Administration’s policies on the war on terror. Could you explain more fully why the 
Administration has demonstrated resistance toward a formal and extensive review of the 
Administration’s counter-terror programs? 

ANSWER : I am not in a position to know the Administration’s position on a request for 
a formal and extensive review of the Administration’s counter-terror programs. 

2. Please identify any individuals in the Department of Justice, the Department of Defense, 
and any other agencies, to the extent you know, who are reviewing the legal justification for 
the President’s various programs on the war on terror. 

ANSWER : I cannot address the work of the Department of Justice or of other federal 
agencies. With respect to the Department of Defense, attorneys in a variety of legal positions 
within the Department review the operations of the Department to assess whether they comport 
with the law. 


3. Please detail to what extent you believe the holding of Hamdi has survived the holding of 
Hatndan. 

ANSWER : Although 1 defer to DOJ on the details of this issue, we believe the Supreme 
Court’s decision in Hamdan has no effect on the Court’s ruling in Hamdi. Hamdan expressly 
recognized that the President’s authority to detain Hamdan was not at issue. As the Court held in 
Hamdi, the President continues to have the authority to detain enemy combatants for the duration 
of the hostilities, in order to prevent the enemy combatants from returning to the field of battle 
and again taking up arms. 

4. On July 10, the Department of Justice responded to my request for an update of the 
Administration’s legal justification with a letter that said, essentially, Hamdan changes 
nothing. However, commentators on both sides of the aisle vigorously disagree with that 
analysis. ..Given these arguments, first, do you stand by your July lO"" letter? Second, how 
confident arc you that the Supreme Court would uphold the legality and constitutionality 
of the program if it had an opportunity to address this issue? 

ANSWER : 1 defer to DOJ to respond to the question. 
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Senator Feingold: 

1. Please provide a complete list of each provision of the Uniform Code of Military Justice 
and the Manual for Courts-Martial that you believe should not apply in trials of 
Guantanamo detainees. For each individual provision that you object to, please explain: 

a. Why you believe the provision should not apply, including an analysis of the text 
of the provision and the case lave interpreting that provision; and 

b. The specific change to the provision that you vrould propose and why the change 
is necessary. 

ANSWER : The Military Commissions Act of 2006 provides the appropriate process for 
trying Guantanamo detainees in front of militaiy commissions. 

The Manual for Military Commissions, submitted to Congress on January 18, 2007, 
comports with the Military Commissions Act of 2006. The Manual provides a comprehensive 
set of rules that address the pre-trial, trial, and post-trial process associated with military 
commissions and the rules of evidence to be applied in those commissions. In addition, the 
Manual lists the crimes triable by military commissions and the elements of the crimes. In many 
respects, the Manual for Military Commissions mirrors the Manual for Courts-Martial. In those 
aspects in which they differ, that difference is often attributable to the express guidance provided 
by the Military Commissions Act of 2006. Explorations as to the differences often are provided 
in the Manual for Military Commissions provisions. 


2. ...if Congress determines that legislation is necessary to authorize a new form of 
military commission, would you support allowing for pre-trial, expedited review of any new 
military commission structure? 

ANSWER : Congress and the Executive Branch have worked together to create the 
Military Commissions Act of 2006, 1 support appropriate judicial review of the act. I also note 
that United States federal courts are prohibited from rendering advisory opinions. 
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06-07-1 1 Hamden Hearing 
Dell’Orto Response to Schumer QFR #5 


Q5. Please address, in writing, each argument put forward in the aforementioned letter by the 
group of constitutional law professors challenging the Department of Justice's assertion that 
Hamdan does not weaken the Administration's legal justification for warrantless surveillance. 

DoD Response: 

Q #5 requests DOJ address, in writing, each argument by a group of constitutional law professors 
challenging DOJ's assertion that Hamdan dos not weaken the Administration's legal Justification 
for warrantless surveillance, 

Mr. DeirOrto did not submit an answer to this question because our office believes this question 
did not solicit an answer from Mr. Dell'Orto. If Q# 5 was intended to solicit an answer from Mr. 
Deil'Orto, then Mr. Dell'Orto defers to DOJ. 
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Senator Specter; 

1. a. In your opinion, can a detainee be afforded a “full and fair trial” while the DoD 
protects classified and sensitive information? 

ANSWER : Yes. In principle, by setting clear, defined limitations on when an accused 
can be excluded from viewing certain classified material, we may ensure a “full and fair trial” 
while protecting classified information. The Military Commissions Act of 2006 (“MCA”) goes 
further and provides that the accused will have access to all the evidence admitted before the trier 
of fact. See 10 U.S.C. § 949a(b)(l)(A). Moreover, subject to limited exceptions, the accused 
shall have the right to be present for all trial proceedings. See id. § 949a(b)(l)(B); id. § 949d(e). 
At the same time, the MCA contains robust protections to ensure that the United States can 
prosecute captured terrorists without compromising highly sensitive intelligence sources and 
methods. See id. § 949d(f). I believe the MCA strikes an appropriate balance between the rights 
of the accused and interests of our national security. 

2. a. In light of the Supreme Court’s ruling in Hamdan, do you still believe that military 
commissions are the best procedure for determining the guilt or innocence of a detainee? 

ANSWER : Yes. The Hamdan ruling does not indicate that military commissions per se 
are an inappropriate means of trying detainees. The Court, through the Hamdan ruling, indicated 
that Congress and the Executive Branch should work together to address the matters raised, 
including what would be appropriate procedures governing military commissions. The Military 
Commissions Act of 2006 represents the product of that joint effort. 

2.b. Can you provide circumstances why the procedures for military courts-martial and 
federal courts would be impracticable? 

ANSWER : There are numerous provisions within the Uniform Code of Military Justice 
and Manual for Courts-Martial (“UCMJ”) that are impracticable for the purposes of trying 
Guantanamo detainees. Below are two examples. 

Article 31 of the UCMJ, privilege of the accused against self-incrimination, is 
incompatible with the trials that need to be conducted. Military operations generally necessitate 
battlefield and near battlefield interrogations to obtain intelligence. If a warning is required, the 
trial impact of any failure to provide such warning could be extremely burdensome and could 
result in the exclusion of statements taken during lawful interrogations used in military 
intelligence operations. In addition, this right against self-incrimination attaches at an extremely 
early stage of the process, earlier than even in the civilian system, and is accompanied by a right 
to counsel at those earliest of stages. 

Article 46 of the UCMJ, equal opportunity to obtain witnesses and other evidence, would 
also be impracticable to apply to the trials of these detainees. Under Article 46, defendants have 
greater access to witnesses than under the federal rules, and when conducting trials away from 
the site of the offense, as would be the case here, that is problematic. 
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These are just a few examples of the ways in which certain courts-martial procedures are 
impracticable as a means of trying the detainees at Guantanamo. 

Military commissions, like international war crimes tribunals, will have a strong need to 
consider reliable hearsay evidence. Hearsay statements comprise some of the best evidence 
against those we expect to try by military commission, and it would be impracticable or even 
impossible to successfully try some of those accused without the use of hearsay evidence. The 
Military Rules of Evidence generally prohibit hearsay evidence and carve out certain established 
exceptions where hearsay evidence has generally been recognized as more reliable. While some 
of the hearsay evidence used in military commissions cases will fall into the recognized hearsay 
exceptions, given the unusual nature of these cases, some valuable hearsay evidence will not. In 
particular, the “excited utterance” exception or the “present sense impression” exception — which 
permit the admission of hearsay statements about present or recent observations — are not likely 
to be broad enough to permit the admission of highly relevant reports concerning past events that 
reliable, but unavailable, foreign witnesses may have made to United States personnel. Thus, the 
Military Commissions Act of 2006 provides that hearsay evidence shall be admitted if it would 
be admissible in a court-martial proceeding, or if the judge otherwise finds the evidence 
probative and reliable. See 10 U.S.C. § 949a(b)(2)(E). 


3. Can you provide some examples of how you would like to see legislation “revamp” the 
current commissions in a manner that would enable them to withstand judicial scrutiny as 
well as meet the goals of the administration? 

ANSWER : The Military Commissions Act of 2006 meets the goals of the administration 
and we expect it and the military commissions conducted under it to withstand judicial scrutiny. 
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Answers to written questions from Senator Arlen Specter: 

“Hamdan v. Rumsfeld: Establishing a Constitutional Process,” 

Senate Judiciary Committee, July 11, 2006 

Dean Harold Hongju Koh 
Yale Law School 
July 4, 2008 

1 . My testimony (attached) did not assert that suspected terrorists should be afforded the 
same rights as our own servicemen. My point, like that of the majority in Hamdan, was 
simply that “By enacting the UCMJ, the Court reasoned, Congress had authorized the 
president to use commissions, but had specified that, wherever practicable, the executive 
must follow the same procedural rules in military commissions as are applied in ordinary 
courts-martial.” Koh testimony at p. 3 (emphasis added) 

2. If the combatants mentioned in your question were actively fighting U.S. forces, and 
captured by U.S. military officers on the field of battle, presumably those U.S. military 
officers could give sworn testimony that would comply with the Federal Rules of 
Evidence, explaining on what basis they chose to detain the detained combatants. 

3. As I noted in my testimony at pp. 7-9 (attached), the Supreme Court’s reasoning in 
Hamdan clearly undermines the Administration’s claim of inherent executive power as a 
sufficient legal basis for the NSA’s sustained program of secret, unreviewed, warrantless 
electronic surveillance of American citizens and residents. 

4. If Congress amended the UCMJ to exclude Common Article 3 of the Geneva 
Convention, Congress would be enacting domestic law that would place the U.S. in 
violation of our international legal obligations under the Geneva Convention. In Hamdan, 
the Court effectively treated Common Article 3 of the Geneva Conventions as judicially 
enforceable. As I noted in my testimony (attached) at p. 4, 

Applying the law of war, a majority of the [Hamdan] Court denied the 
Government’s claim that individuals could never enforce the Geneva Conventions 
in U.S. court, reasoning that Hamdan's proposed trial violated Common Article 3 
of those Conventions, which prohibits “the passing of sentences and the carrying 
out of executions without previous judgment pronounced by a regularly 
constituted court affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples.” By so saying, the majority both took note of 
the treaty’s intention to be applied universally, not selectively, and confirmed that 
Congress had effectively “internalized” Common Article 3 into domestic law 
when it enacted the UCMJ. 

5. Congress should address the authority and process by which the DOD may detain 
enemy combatants if and when it legislates. 
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July 21, 2006 


Direct Dial 

(202) 955-8668 

Fax No. 

(202) 530-9575 

The Honorable Arlen Specter 
Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Re; Hamdan v. Rumsfeld: Establishing a Constitutional Process 
Dear Senator Specter: 

Thank you again for the opportunity to testify before the Committee on July 1 1 regarding 
the very important issues confronting Congress in the wake of Hamdan v. Rumsfeld. My 
responses to your written questions are set forth below. 

1 , If Congress wanted to ratify the Administration’s position that “conspiracy” is in fact a 
crime of war for which detainees can be tried and convicted, do you believe the Supreme Court 
would uphold such legislation? 

In Hamdan, Justice Stevens — ^speaking only for himself and three other Justices — 
suggested that the crime of conspiracy cannot lawflilly be tried before a military commission 
because, in his estimation, conspiracy is not a violation of the common law of war. Because this 
portion of Justice Stevens’s opinion did not command a majority of the Court, it is not binding 
on the President or Congress. Moreover, even if Justice Stevens’s opinion were binding. 
Congress has the constitutional authority to “define and punish . . . Offences against the Law of 
Nations,” U.S. Const, art. I, § 8, and may rely upon this authority to designate conspiracy a war 
crime subject to trial before a military commission. Indeed, Justice Stevens repeatedly 
emphasized that Congress had not explicitly endorsed the Executive’s decision to try conspiracy 
as a war crime and that his conclusion that conspiracy cannot be tried before a military 
commission was premised solely on the contours of the common law of war. See, e.g., Hamdan 
V. Rumsfeld, 548 U.S, _ (2006) (slip op, at 34 n.30). If Congress were to designate conspiracy a 
war crime for which detainees can be tried and convicted, it is likely that the Supreme Court 
would uphold that determination as a valid exercise of Congress’s constitutional prerogatives. 
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The Honorable Arlen Specter 
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Page 2 


2. What does Hamdan mean for the President’s other claims of inherent executive power, such 
as activities of the National Security Agency that have recently come to light? 

The President’s inherent Commander-in-Chief powers were not at issue in Hamdan. The 
Court concluded that the President’s military commissions were inconsistent with the restrictions 
imposed by Congress in the Uniform Code of Military Justice. The Court did not pass on the 
merits of the argument that, notwithstanding such congressional limitations, the President retains 
the inherent constitutional authority to operate military commissions. Hamdan, 548 U.S. at _ 
(slip op. at 29 n.23). The Court has therefore not addressed the scope of the President’s inherent 
power as Commander-in-Chief to take measures to protect Americans against al Qaeda and other 
international terrorist organizations. The Framers imbued the President with broad constitutional 
authority to act swiftly and decisively to defend the Nation against military threats. See, e.g.. 

The Federalist No. 70, at 471 (Alexander Hamilton) (J. Cooke ed., 1961); Fleming v. Page, 50 
U.S. (9 How.) 603, 615 (1850) (the President has the authority to “employ [the Nation’s Armed 
Forces] in the manner he may deem most effectual to harass and conquer and subdue the 
enemy”). This authority is undiminished hy Hamdan. 

3. On June 29, 2006, while speaking at a public news conference. President Bush said he 
planned to work with Congress to “find a way forward,” and there were signs of bipartisan 
interest on Capitol Hill in devising legislation that would authorize revamped commissions 
intended to withstand judicial scratiny. Can you provide some examples of how you would like 
to see legislation “revamp” the current commissions in a manner that would enable them to 
withstand judicial scrutiny as well as meet the goals of the administration? 

I submit that this question is more appropriately addressed by the Administration. 
However, I believe that it is of paramount importance that Congress preserve the President’s 
discretion to utilize those military commission procedures that he determines, in his opacity as 
Commander-in-Chief, to be the most effective means of trying members of al Qaeda and other 
international terrorist organizations. If Congress were to prescribe specific commission 
procedures from which the President may not deviate, the President would be unable to react 
with the requisite vigor and dispatch to the rapidly changing conditions of the Nation’s conflict 
with stateless terrorists. At a minimum, then, 1 would recommend that Congress endorse the 
existing military commission structure, based on two centuries of experience and evolution, as 
embodied in the President’s Military Order of November 13, 2001 (which would bring the 
commissions into compliance with the Uniform Code of Military Justice), and confirm the 
President’s determination that the Geneva Conventions do not apply to conflicts with stateless 
terrorist organizations. 
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4. How many detainees held at Guantanamo and marked for trial by military commission have 
been charged with conspiracy? Can you provide us with a complete list of the charges against 
those detainees? 

I do not have access to the information necessary to answer this question. 

« * « 

I hope that these responses will be helpful to the Committee as it crafts a legislative 
response to the Hamdan decision. Please do not hesitate to contact me if I can provide the 
Committee with any additional assistance. 


Very Truly Yours, 



TBO/hv 
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Senator Arlen Specter 
Questions for Scott Silliman 

Hamdan v. Rumsfeld: Establishing a Constitutional Process 


1 . In your written statement, you say that “If the Congress passes a law which 
merely gives legislative sanction to the prior system for military commissions- 
putting everything back in place the way it was-there is no assurance that it would 
pass judicial muster.” Why do you believe that to be the case? 

The Supreme Court in Hamdan said that the President’s system for 
military commissions ran afoul of two provisions of the UCMJ, 
Articles 21 and 36. The Court construed the phrase “law of war” in 
Article 21 as including Common Article 3 of the Geneva Conventions 
which requires the use of a “regularly constituted court affording all 
the judicial guarantees which are recognized as indispensable by 
civilized peoples”. Therefore, whatever military commission system 
is used must satisfy that provision of Common Article 3. The United 
States has signed, but not ratified, the 1977 Additional Protocol I to 
the Geneva Conventions, but a number of the provisions of that 
Protocol are accepted by the State Department as customary 
international law. One of those. Article 75, delineates what are 
“commonly recognized principles of regular judicial procedure” in a 
regularly constituted court, one of which is the right to “be tried in his 
presence”. Because the President’s military commission procedure 
allows for the accused and his civilian attorney to be excluded from, 
and precluded from ever learning what evidence was presented 
during, any part of the proceedings which is closed by order of the 
Presiding officer, I believe such an exclusion from trial would invite 
further judicial challenges predicated on non-fulfillment of Common 
Article 3. I do not know what the courts would do in deciding such 
challenges, and that is why I said there was no “assurance” of the 
system passing judicial muster. 

2. In your written statement, you say that the minimal level of due process rights 
given in commissions fails to satisfy “coiimionly recognized international legal 
standards.” But aren’t these standards purely theoretical concepts which are not 
actually followed by countries in the real world? And aren’t many of the nations 
criticizing us for not following such standards themselves guilty of doing far 
worse? 


As mentioned above, the standards set out in Article 75 of Additional 
Protocol I are not purely theoretical and, as customary international 
law, are binding upon us regardless of whether some countries do not 
adhere to them. Under the concept of jm cogens, there can be no 
derogation; not so with customary international law. 
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3. In your written testimony, you say that “evidence acquired through coercive 
interrogation techniques should not be admissible.” What is your definition of a 
coercive interrogation? Is it: 

a. waterboarding 

b. forcing a detainee to stand for long periods of time, or 

c. even playing loud music? 

I believe that Army Field Manual 34-52 on Intelligence Interrogation, 
a manual which was predicated upon compliance with the Geneva 
Conventions, provides the best guidance because it sets forth those 
approved techniques which are non-coercive. Thus, under that set of 
criteria, waterboarding would be coercive; but requiring a detainee to 
stand for several hours would generally not be coercive unless the 
required period of time was excessive and the environment was 
manipulated so as to cause the detainee physical distress (not mere 
discomfort). The playing of loud music would not be coercive unless it 
was of such a high decibel level as to create physical damage to the 
ears. Simply put, if you follow the list of approved techniques in FM 
34-52, you are, by definition, using non-coercive techniques. 

4. Based on your reading of the Hamdan case, what findings should Congress 
include so as too establish the impractibility of allowing detainees to be tried by 
eourt-martials, or by procedures identical to court-martials? In particular, how 
should we limit the detainee’s aecess to classified information? 

Remembering that Article 18 of the UCMJ recognizes that violations 
of the law of war may be prosecuted by either courts-martial or 
military commissions convened under the Code but following court- 
martial procedures (except where any of those procedures are 
justified as impracticable), either forum is available for the purpose of 
prosecuting those at Guantanamo Bay. I have, however, recently 
been persuaded that the latter may actually provide more flexibility 
with regard to military necessity and yet still comply with Common 
Article 3. For example, in the fluid battlefield environment, 1 do 
question the propriety of the Article 31(b) requirement for an advice 
of rights upon suspicion of an offense, even though that requirement 
has been interpreted in military courts as only applying to those 
acting in an official capacity (e.g. commanders, law enforcement 
personnel, CID, etc.). Another example might be the requirement for 
general courts-martial that they must be preceded by an Article 32 
investigation, or a waiver thereof. As to a detainee’s access to 
classified information. Military Rules of Evidence 505 and 506 
basically mirror the Classified Information Procedures Act with 
regard to an accused wanting to introduce classified information in 
his defense. These rules might have to be amended to allow for the 


2 


VerDate Nov 24 2008 


11:01 Apr 27, 2009 Jkt043111 


PO 00000 Frm 00135 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\431 


.TXT SJUD1 PsN:CMORC 



132 


safeguarding and use of classified or other sensitive government 
information to prove guilt, while still ensuring access by qualifled 
members of the defense team who hold the requisite security 
clearance. It must be noted, however, that these rules are contained 
in the Manual for Courts-Martial, an executive order promulgated by 
the President, so any amendment would require no legislative action, 
only a change to the Manual. 

5. What does Hamdan mean for the President’s other claims of inherent executive 
power, such as the NSA situation? 

Because I interpret the Supreme Court’s ruling in Hamdan to be 
restricted to military commissions, with the Court’s invocation of a 
Common Article 3 standard applying only within the context of the 
phrase “law of war” as mentioned in Article 21 of the UCMJ, I do not 
believe that the Court dealt with or challenged any other application 
of executive power in the War on Terrorism. There may be 
implications for how the courts might rule on challenges to other 
programs, especially with regard to the Court’s treatment of the 
breadth of the scope of the AUMF, but those are issues for another 
day. Simply put, Hamdan is an opinion much like Little v. Barreme, 
decided some 200 years earlier, where the Court said that when the 
President acts pursuant to his constitutional authority as commander 
in chief, he is necessarily constrained by any limits which Congress 
has imposed when it has legislated in that area. The Court in 
Hamdan did not say that the President lacks constitutional authority 
to act in times of armed conflict. It said only that, assuming that 
authority exists, it is limited by Articles 21 and 36(b) of the UCMJ. 
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Questions from Senator Edward M. Kennedy, following the Judiciary Committee 
hearing on July 11, 2006, "Hamdan v. Rumsfeld'. Establishing a Constitutional 

Process" 


Questions for Scott Silliman 

1 . For some time, you have written about the existing structures to hold trials for 
detainees. As you know, the Supreme Court recognized in Hamdan v. Rumsfeld that 
courts-martial under the Uniform Code of Military Justice could be used to prosecute 
detainees at Guantanamo Bay. Half a century ago, Congress created this military trial 
system, and it has stood the test of time. Are there any existing legal barriers that would 
prevent the President from starting such trials immediately? 

There are no existing legal barriers to using courts-martial for those who we 
have detained who are being charged with violations of the law of war. Since 
the enactment of the UCMJ in 1950, however, there has never been a court- 
martial used for this purpose; but it could be done under the existing 
legislation. Interestingly, if those in detention at Guantanamo Bay were 
classified as POWs, Articles 84 and 102 of the Third Geneva Convention of 
1949 would require us to use courts-martial or, in the alternative, trial in 
federal court to prosecute them. 

2. There is some concern that the court-martial system could prevent the government 
from obtaining convictions. Under such a process, the government has a higher standard 
for admissibility of evidence. Does the government’s assertion that the court-martial 
system is too risky for obtaining convictions have merit? Are there advantages of 
proceeding with the court-martial system even if the government may have a higher 
burden? 

Using the existing Manual for Court-Martial standard for the admissibility 
of evidence, which is virtually identical to that in the federal rules, would 
probably preclude some types of evidence (unsworn statements, hearsay, or 
statements made under coercive interrogation techniques) from being 
entered into evidence against an accused. If there was no other available 
evidence to prove the guilt of an accused, that might result in an acquittal or 
a case not even being brought. However, the number of potential trials is 
small, perhaps no more than 20 or so, and we would gain more than we 
would lose by using a system deemed fair in the eyes of the international 
community. To construct a system simply to guarantee a 100% conviction 
rate would be, in my opinion, unwise. 

One must recognize that the UCMJ also authorizes military commissions as 
having concurrent jurisdiction with general courts-martial to prosecute 
violations of the law of war (Cf. Articles 18 and 21, UCMJ). This type of 
statutorily recognized commission, as opposed to the one established by the 
President in 2001, must necessarily use the same rules of procedure as 
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courts-martial unless deemed impracticable (Article 36(b), UCMJ, as 
interpreted by the Supreme Court in Hamdan). If there was agreement that 
there needed to be a slightly less rigid standard for the admissibility of 
evidence, while still retaining some measure of authenticity, that could be 
done under Article 36 with a deflnite articulation by the President justifying 
the deviation. Thus, there could be a UCMJ type of military commission 
which would, except for a less rigid standard for admitting evidence, 
basically mirror a court-martial in its rules and procedures. I believe that 
either a court-martial, the same type of trial we use for members of our own 
armed services, or a military commission convened under the Code as I have 
described above, would be met with approval by the global community and 
would also be clearly in compliance with Common Article 3 of the Geneva 
Conventions. 
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Senate Judiciary Committee 

Hearing on “Hamdan v. Rumsfeld'. Establishing a Constitutional Process” 
Tuesday, July 11, 2006 

Questions Submitted by U.S. Senator Russell D. Feingold 
To Professor Silliman and Lieutenant Commander Swift 

1 . Mr. DeirOrto argued in his testimony that the court-martial system contains a 
number of added protections not present in civilian courts. For example, he 
expressed concern that the UCMJ provides for “a thorough and impartial 
investigation open to the public and the media,” rather than an indictment by a grand 
jury. Are you concerned about the application of this provision to trials of 
Guantanamo detainees? 

The investigation referred to by Mr. Dell’Orto is an Article 32 investigation 
which is the equivalent of a grand jury investigation, but which does provide 
greater rights to an accused who is a member of the military than his civilian 
counterpart. For example, the accused and his counsel are entitled to be 
present and may contest the government’s offered evidence and, if they 
choose, present evidence of their own in defense of the charges which have 
been preferred. Although an Article 32 investigation is ordinarily open to 
the public and the media, it may be closed in the discretion of either the 
commander who convened the investigation or the investigating officer (See 
Manual for Courts-Martial, R.C.M. 405(h)(3)). Thus, although I join others 
who suggest that an Article 32 investigation might not be an essential part of 
any system used to prosecute those who we hold in detention at Guantanamo 
Bay, the current Manual provisions do provide for the safeguarding of 
classifled or other sensitive government information by closing the hearing to 
all but the accused, his counsel, and other essential government personnel. 

2. The possible “Miranda” rights of Guantanamo Bay detainees were discussed at 
length during the hearing. Mr. Dell’Orto even argued that the courts-martial rules 
“would obligate the soldier on the field ... to advise that detainee of his rights if he 
believed that detainee to have committed a crime.” Is this a valid concern when an 
individual is detained for intelligence purposes or as part of armed hostilities, as was 
the case for the Guantanamo Bay detainees? 

We must be careful to separate issues regarding military operations from 
questions of the admissibility of evidence in a judicial forum. For example, 
most of the individuals captured in Afghanistan or Iraq, and thereafter 
detained at Guantanamo Bay and elsewhere, are being held because they 
were determined to be unlawful combatants, a status which denies them 
protection as prisoners of war under the Third Geneva Convention. Simply 
being an unlawful combatant is not, in and of itself, a violation of the law of 
war. Violating the law of war requires some overt act contrary to that body 
of law which was committed within the context of a recognized armed 
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conflict Thus, with regard to the Article 31(b) requirement for an advice of 
rights upon suspicion of an offense, that would seldom be required upon 
initial capture. Further, that requirement has been interpreted in military 
courts as applying only to those acting in an offlcial capacity (e.g. 
commanders, law enforcement personnel, CID, etc.), rather than just anyone 
who might suspect that an offense was committed. Also, choices often have 
to be made as to whether it is more important to detain an individual for 
purposes of acquiring needed intelligence (where one does not worry about 
evidentiary standards and advice of rights because there is no intent to go to 
trial) or whether it is clear from the beginning that there will be a 
prosecution and that any statements taken must necessarily be under 
circumstances which comply with Article 31 so that they can be used against 
the accused. Since perhaps up to 95% of those we have detained at 
Guantanamo Bay will never be prosecuted, and they have been held solely 
for intelligence purposes, invoking Article 31(b) as a “major problem”, in my 
opinion, merely confuses the issue. 

3. Mr. Bradbury argued that the UCMJ “require[s] that prosecutors share classified 
information with the accused if the information will be introduced as evidence at 
trial.” Is this accurate? Are the UCMJ rules dealing with the discovery of classified 
information adequate for proceeding with trials of the Guantanamo detainees? 

The UCMJ itself does not speak directly to the issue. The rules governing 
introduction of classified information into evidence are found in Military 
Rules of Evidence (MRE) 505 and 506 which basically mirror the provisions 
of the Classified Information Procedures Act and which govern use of 
classified information when requested by the accused for use in his defense. 
Since the MREs are part of the Manual for Court-Martial, an executive 
order promulgated by the President and not Congress, specific rules could be 
adopted by amending the Manual so as to provide for safeguarding critical 
classified information while still ensuring some measure of authenticity and 
at least a minimal level of access by the accused to evidence to be used 
against him. Perhaps the use of unclassified summaries specifically approved 
by the military judge might be one option, but there may be others which 
could deal with this issue. Alternatively, rather than formally amending the 
military rules of evidence for courts-martial, this issue might be an 
appropriate rationale for using the available alternate type of forum under 
the UCMJ, a military commission referred to under Articles 18 and 21, 
which would still follow court-martial procedures except where there is an 
specific articulated justification for deviating from those rules (Cf. Article 
36(b) as interpreted by the Supreme Court in Hamdan). A demonstrated 
need to safeguard highly sensitive classified evidence might justify such a 
deviation. 
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4. Mr. Bradbury’s written testimony states: “Court-martial rules require that the chain 
of custody for evidence be preserved, and that all documents admitted be 
painstakingly authenticated. But it is extremely difficult during an armed conflict to 
gather evidence in a way that meets strict criminal procedure requirements, whether 
collected on the battlefield, during military intelligence operations, or during 
interrogations of detainees.” Do you agree? Does the UCMJ appropriately account 
for battlefield realities? 

I do not agree that court-martial rules (actually the military rules of 
evidence) pose an insurmountable problem when evidence Is gathered during 
armed conflict. The UCMJ and the Manual for Courts-Martial were meant 
to be portable and to facilitate trials anywhere in the world under any 
circumstances. There have been many cases where members of our armed 
forces have been prosecuted by court-martial for crimes committed on or 
near the battlefleld, and chain of custody issues have neither precluded 
sending the case to trial or, where the weight of the evidence supports it, a 
conviction. Even if there are breaks in the chain of custody of a piece of 
evidence to be offered at trial, those breaks only affect the weight of the 
evidence, not its admissibility. 

5. Do you think that the court-martial rules for admission of hearsay evidence would 
need to be revised for trials of Guantanamo Bay detainees? Do the hearsay rules used 
by the International Criminal Tribunals for the former Yugoslavia and Rwanda 
provide a good model? 

Although there are 24 exceptions to the general prohibition on the use of 
hearsay evidence in courts-martial, the argument has been made that, in 
some instances, a need might exist for the Anders of fact to consider some 
essential piece of otherwise relevant and material evidence, albeit hearsay 
and not covered by one of the exceptions. As mentioned in my answer to 
question 3, above, this might suggest the propriety of using a military 
commission under Articles 18 and 21, with virtually identical rules and 
procedures as those used in a court-martial save where there is a essential 
and justified need to deviate. This type of military commission would be 
different from the President’s military commission system which was struck 
down by the Supreme Court. 

With regard to hearsay rules under the ICTY or ICTR, those more flexible 
rules are part of an integral evidentiary system which has other safeguards to 
guarantee authenticity. Further, trial is those tribunals is before Judges 
alone who are well versed in the fine points of the admissibility of evidence. 
Therefore, we must be exceedingly cautious in simply borrowing, out of 
context, an evidentiary rule from an international tribunal. 
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6. Concerns were expressed at the hearing about the right of the accused under the 
UCMJ to be present at the trial, to call his own witnesses, and to cross-examine 
government witnesses. Possible disadvantages mentioned include disclosure of 
classified information, and possible disruption of military operations by requiring 
individuals from the battlefield to appear at trial. How would these UCMJ provisions 
function in a trial of a Guantanamo detainee? Do you believe these concerns are 
valid? 

Again, as mentioned in my answer to qnestion 4, above, there have been 
courts-martial conducted in the past which have required the presence of 
witnesses being brought back to testify from distant places where this 
country is engaged in armed conflict. In this age of high speed and readily 
available air transport, be it military or commercial, I do not agree that such 
a situation would disrupt military operations, especially considering the 
relatively few number of trials to be conducted. I do believe, however, that 
consistent with Article 75 of the 1977 Additional Protocol I to the Geneva 
Conventions, an article which has been accepted as customary international 
law to which we are bound, an accused has a right to be present during trial 
proceedings unless he becomes disruptive. Finally, with regard to disclosure 
of classified information, see my answer to question 3, above. 

7. Mr. Bradbury argued that the military commission system authorized by the President 
had an important safeguard - that a military commission is required to determine if 
any evidence substitutions or removal of the accused from the proceedings would 
“call into question the fundamental fairness of the proceedings.” Is this an effective 
safeguard? 

No, I do not believe it is. The term “fundamental fairness” has to be 
measured against some matrix, some fixed and readily ascertainable 
standard. The Supreme Court said that the standard to be used with regard 
to military commissions is Common Article 3 of the Geneva Conventions. As 
noted in my answer to question 6, above, that standard is given further 
definition by looking to the provisions of Article 75 of Additional Protocol I 
which is customary international law. Article 75(4)(e) requires that “anyone 
charged with an offense shall have the right to be tried in his presence”. 
Therefore, if a commission determined that it would not affect the 
“fundamental fairness of the proceedings” to have the accused removed from 
his own trial, for reasons other than being disruptive, such a determination 
would be, in my judgment, in conflict with the Protocol and could not stand. 
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Questions from Senator Patrick Leahy 

1 . After reviewing the transcript from the July 1 1 hearing, are there any legal or factual 
assertions made by Mr. Bradbury or Mr. DeU’Orto with respect to the UCMJ, the operation of 
courts-martial or the operation of military commissions with which you disagree? 

Sir, I disagree with the assertions made that: (1 ) Article 31(b) would prevent intelligence 
gathering; (2) the UCMJ requires soldiers to obtain warrants on the battlefield; (3) courts-martial 
would require the disclosure of classified information and jeopardize national security; (4) 
hearsay testimony is admitted in all cases by the Yugoslavian and Rwandian tribunals; and (5) 
chain of custody requirements are overly burdensome and could not be complied with by soldiers 
on the field. My co-counsel. Professor Katyal, in his written testimony to the Senate Armed 
Services Committee provided a detailed analysis of why Mr. Bradbury and Mr. Dell’Orto were 
incorrect in each of these assertions. 

• Miranda Warnings. Article 3 1 (b) of the UCMJ does contain a heightened 
Miranda requirement. But our nation’s highest military court has held that an 
interrogation for purposes of intelligence gathering was rust subject to this 
requirement, and that evidence obtained without a 3 1 (b) warning can be admitted 
into a court-martial proceeding. United States v. Lonetree, 35 M.J. 396 (C.M.A. 
1992), Military appellate courts have repeatedly held Article 31(b) warnings are 
required only for “a law-enforcement or disciplinary investigation,” See, e.g., 
United Slates v. Loukas, 29 M.J. 385, 387 (C.M.A. 1990). They are not required 
when questioning is conducted for “operational” reasons. Id. at 389, The notion 
that soldiers in the field would be required to give Article 3 1 (b) warnings to 
potential enemy combatants whom they encounter or detain is simply not true. 

Not would U.S. personnel interrogating potential enemy combatants for 
intelligence purposes be required to provide Article 3 1 (b) rights. 

• Hearsay. The 800 series of the Military Rules of Evidence generally track the 
Federal Rules of Evidence, though the military’s business records exception is far 
broader than the civilian rule, expressly allowing the admission of such records as 
“forensic laboratory reports” and “chain of custody documents.” The hearsay 
rules, including Military Rule of Evidence 807’s residual hearsay exception, are 
actually quite flexible. They are designed to promote accuracy by allowing in 
forms of hearsay that are reliable and excluding forms of hearsay that are 
uiueliable. These rules should be embraced, not feared. 

In his testimony before both the Senate Armed Services Committee and 
the House Armed Services Committee, Assistant Attorney General Bradbury said 
that both the International Criminal Tribunals for the former Yugoslavia (ICTY) 
and Rwanda (ICTR) allowed hearsay evidence. For example, he told the Senate 
Armed Services Conunittee that “a good example to look to is the international 
criminal tribunals, for example, for the former Yugoslavia and for Rwanda, 
which regularly allow the use of hearsay evidence, as long as the evidence is 
probative and reliable in the determination of the fact-finder, and as long as it is 
not outweighed by undue prejudice." 
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As I understand it, however, the rules of both ICTY and ICTR include an 
important and major restriction to the rule allowing hearsay to the point of 
making it virtually irrelevant for the current military commissions debate - an 
exception diat Acting Assistant Attorney General Bradbury did not mention. 
Under Rule 92 bis of both ICTY's and ICTR's rules, the trial chamber may 
choose to admit "a written statement in lieu of oral testimony" unless such a 
statement would prove "acts and conduct of the accused as charged in the 
indictment." The trial chamber trying Slobodan Milosevic emphasized that 
"regardless of how repetitive [written statement] evidence is, it cannot be 
admitted if it goes directly to the acts or conduct of the accused. " Prosecutor v. 
Milosevic. ICTY Case No, IT-02-54, P 8 (Mar, 21, 2002),' 

• Warrants. Under Military Rule of Evidence 3 1 5(e)(4), evidence obtained during a 
search in a foreign country will be admissible even if it is seized wthout a 
warrant. Additionally, under Mil. R, Evid. 314(g)(4) if the Constitution does not 
require a warrant then the court-martial will not require one either. 

• Protection of Witnesses. Mil. R, Evid. 507 allows protection of identity of 
wimesses. 

• Chain of Custody. Mil. R. Evid. 901-903 deal with the admission of documents - 
and these rules make introduction of evidence easy, not difScuIt, The proponent 
of evidence can use various methods to authenticate it and is not tied to any rigid 
step-by-step authentication techniques. Stephen A, Saltzburg et al,, Military Rules 
of Evidence Manual 9-4 (5''' ed. 2003). Military Rule of Evidence 901 requires 
only a showing of authenticity through either direct or circumstantial evidence. 

Id Under the identical Federal Rule 901(a), "There is no single way to 
authenticate evidence. In particular, the direct testimony of a custodian or a 
percipient witness is not a sine qua non to the authentication of a writing, Thus, a 
document's appearance, contents, substance, internal patterns, or other distinctive 
characteristics, taken in conjunction with circumstances, can, in cumulation, even 
without direct testimony, provide sufficient indicia of reliability to permit a 
finding that it is authentic." United Stales v. Holmquist, 36 F,3d 154, 167 (1st Cir. 
1994) (citations and internal quotation marks omitted), cert, denied, 514 U.S. 


' "There Is also a brand new Rule 92bis providing for the admission of a witness's written statement, so long as it 
does not go to proof of the conduct or acts of the accused." Patricia M. Wald, To "Establish Incredible Evaats by 
Credible Evidence": The Use of Affidavit Testimony in Yugoslavia War Crimes Tribunal Pioceedings, 42 Harv. 
int'l L. J. 535, 548 <200 1 ). As the Appeals Chamber made clear in Prosecution v. Gaffe, "There is a clear diaUnctlon 
to be drawn between (a) the acts and conduct of those others who commit the crimes for which the indictment 
alleges that the accused is individually responsible, and (b) the acts and conduct of the accused as charged in the 
indictment which establish his responsibility for the acts and conduct of those others. It is only a written statement 
which goes to proof of the latter acts and conduct which Rule 92 bis (A) excludes from the procedure laid down in 
that rale." Prosecutor v. Galic, ICTY Case No. IT-98-29-AR73.2, al 1 (June 7, 2002) (ICTY Judicial Supplement 
No. 34, decision on interlocutory appeal concerning Rule 92 bis (C)). 

The Appeals Chamber also emphasized that "the purpose of Rule 92 bis is to restrict the admissibility of 
this very special type of hearsay to that which falls within its terms, and a party is not permitted to tender a written 
statement given by a prospective witness to an investigator of the Office of the Prosecutor under Rule 89(C) in order 
to avoid the stringency of Rule 92 bis." Id. (foomote omitted). 
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1084 (1995). Additionally, ''tm]ere breaks or gaps in the chain [of custody] affect 
only the weight of the evidence, and not its admissibility." Saltzburg, supra, at 9- 
8; see also United States v, Hudson, 20 M.J. 607 (A.F.C.M.R. 1985) (noting the 
trial judge has broad discretion in ruling on chain of custody matters and that all 
that is required is that it be reasonably certain that the "exhibit has not been 
changed in any important aspect,"). Military courts will dispense with any 
requirement for a chain of custody for items that are unique in appearance, See, 
e.g,, United States V. Thomas, M.J. 614 (A.F.C.M,R. 1993); United States v. 
Parker, 10 M.J. 415 (C.M.A. 1981). 

Indeed, the International Criminal Tribunal for the Former Yugoslavia 
(ICTY), even though it is structured without a judge and jury, uses an 
authentication rule similar to Military Rule of Evidence 901 . See Prosecutor v. 
Mucic, Trial Chamber Decision on the Motion of the Prosecution for the 
Admissibility of Evidence (Jan. 19, 1998) available at 
htto://www.un.org/ictv/celebici/tridc2/decision-e/801 1 9EV21 .htm . The ICTY 
considers the issue of authentication so important that in some cases the court 
employs its own experts in determining the authenticity of evidence, See 
Prosecutor v. Milosevic, Case No. IT-02-54-T, Trial Chamber III Final Decision 
of the Admissibility of Intercepted Communications in the case of (June 14, 

2004) available at htto://www.un.otg/ictv/milosevic/trialc/decision- 
e/040614.htm . 

• Classified Evidence. A court-martial, unlike a civilian trial, can take place with a 
“jury” composed of individuals who possess security clearances. Existing rules 
permit courts-martial to be closed to the public and press. Mil. R. Evid 505(j); 
R.C.M. 806. If the accused at any stage of a trial seeks classified infomiation, the 
government may ask for an in camera (closed) proceeding to discuss the use of 
the information in trial. Mil. R. Evid. 505(i), During this session, the military 
judge hears arguments from both sides on whether disclosure “reasonably could 
be expected” to harm national security prior to the accused or his lawyer being 
made privy to the classified information. Only “relevant and necessary" 
classified information to the prosecution’s or accused’s case can be made 
available. Mil. R. Evid. 505(i). 

In one court-martial espionage case tried under Mil. R. Evid. SOS’s 
procedures, the military judge allowed an intelligence agent to testify under a 
pseudonym and his real name was never disclosed to the defense. The Court of 
Military Appeals upheld that procedure and the United States Supreme Court 
denied the accused’s request to review that decision. United States v. Lonetree, 

35 M.J, 396 (C.M.A. 1992), cert, denied, 507 U.S. 1017 (1993). 

The military rules of evidence already provide alternatives to disclosure of 
classified information, which include; redaction of the classified information; 
substitution of an unclassified description or summary of the classified 
information; substitution of a statement admitting the relevant facts the classified 
information would tend to prove; or full withholding of disclosure. Mil. R. Evid. 
505(d). And courts-martial also grant broad privileges for withholding 
information when it is “detrimental to the public interest.” Mil. R. Evid. S06(a), 
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Questions from Senator Russell D, Feingold 

1 . Mr. DeirOrto argued in his testimony that the court-martial system contains a number of 
added protections not present in civilian courts. For example, he expressed concern that the 
UCMJ provides for “a thorough and impartial investigation open to the public and the media,” 
rather than an indictment by a grand jury. Are you concerned about the application of this 
provision to trials of Guantanamo detainees? 

Sir, I am not concerned about the application of Article 32 of the Unifortn Code of 
Military Justice. First, the dangers of opening such an investigation to the public and media are 
not actually present. There is ample precedent for closing an Article 32 investigation to the 
public and media when national security considerations are at stake. Second, such an 
investigation is not going to disrupt other combat operations. The government is only required to 
call or produce witnesses if they are reasonably available. When witnesses are reasonably 
available, it benefits the government to call them since their testimony is subj.ect to cross- 
examination and if the witnesses are later unavailable, it may be used in a subsequent non- 
capital trial pursuant to Article 49 of the UCMJ. Finally, the.independent investigation does not 
only comments on whether there is sufficient evidence for a trial, it also considers vthefiier the 
evidence is likely to be admissible. Such comments would be particularly valuable here because 
under the law of war the government can wait until the conflict is over before being obligated to 
hold a war crimes trial. Thus, the Article 32 Hearing provides an opportunity for independent 
advice as to whether such a trial is likely to require the disclosure of classified or sensitive 
information that might Jeopardize U.S operations and therefore should be delayed until it can be 
held without such jeopardy. Also, an Article 32 addresses the adequacy of charges. Given that a 
plurality of the Supreme Court struck down the charge against Mr. Hamdan, the immediate value 
of independent advice concerning the adequacy of charges is readily apparent, Additionally, 
many a court-martial case has been resolved by a plea bargain because the defense saw the 
strength of the government’s case at the Article 32 investigation. 

2. The possible "Miranda " rights of Guantanamo Bay detainees were discussed at length during 
the hearing. Mr, DeU’Orto even argued that the courts-martial rules “would obligate the soldier 
on the field, . . to advise that detainee of his rights if he believed that detainee to have committed 
a crime.” Is this a valid concern when an individual is detained for intelligence purposes or as 
part of armed hostilities, as was the case for the Guantanamo Bay detainees? 

Sir, the question of Miranda Warnings was addressed by my co-counsel, Professor Neal 
Katyal in his written testimony to the Senate Judiciary. I am in complete concurrence with his 
answer and provide it here. 

Miranda Warnings. Article 31(b) of the UCMJ does contain a heightened 
Miranda requirement. But our nation’s highest military court has held that an 
interrogation for purposes of intelligence gathering was not subject to this requirement, 
and that evidence obtained without a 31(b) warning can be admitted into a court-martial 
proceeding. United States v. Lonetree, 35 M.J, 396 (C.M.A. 1992). Military appellate 
courts have repeatedly held Article 31(b) warnings are required only for “a law- 
enforcement or disciplinary investigation.” See, e.g.. United States v. Loukas, 29 M.J. 
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385, 387 (C.M.A. 1990). They are not required when questioning is conducted for 
“operational” reasons. Id at 389. The notion that soldiers in the field would be required 
to give Article 3 1 (b) warnings to potential enemy combatants whom they encounter or 
detain is simply not true. Nor would U.S. personnel interrogating potential enemy 
combatants for intelligence purposes be required to provide Article 3 1(b) rights. 

3. Mr. Bradbury argued that the UCMJ “require[s) that prosecutors share classified information 
with the accused if the information will be introduced as evidence at trial.” Is this accurate? Are 
the UCMJ rules dealing with the discovery of classified information adequate for proceeding 
with trials of the Guantanamo detainees? 

Sir, Mr, Bradbury’s answer is incomplete. While the UCMJ requires that the accused see 
all evidence agairrst him, that does not mean that the prosecution is necessarily obligated to turn 
over classified evidence. The question of classified evidence was also addressed by Professor 
Katyal in his written testimony and I am again in complete agreement with it and provide it here. 

Classified Evidence. A court-martial, unlike a civilian trial, can take place with a 
“jury” composed of individuals who possess security clearances, Existing rules permit 
courts-martial to be closed to the public and press. Mil R. Evid 5050); R.C.M. 806. If 
the accused at any stage of a trial seeks classified information, the government may ask 
for an in camera (closed) proceeding to discuss the use of the information in trial, Mil, 

R, Evid, 505(i). During this session, the military judge hears arguments from both sides 
on whether disclosure “reasonably could be expected” to harm national security prior to 
the accused or his lawyer being made privy to the classified information. Only “relevant 
and necessary" classified information to the prosecution’s or accused’s case can be made 
available. Mil, R. Evid. 505(i), 

In one court-martial espionage case tried under Mil. R. Evid, 505 ’s procedures, 
the military judge allowed an intelligence agent to testify under a pseudonym and his real 
name was never disclosed to the defense. The Court of Military Appeals upheld that 
procedure and the United States Supreme Court denied the accused's request to review 
that decision. United Stales v. Lonetree, 35 M.J, 396 (C.M.A. 1992), cert, denied, 507 
U.S. 1017 (1993). 

The military rules of evidence already provide alternatives to disclosure of 
classified information, which include; redaction of the classified information; substitution 
of an unclassified description or summary of the classified information; substitution of a 
statement admitting the relevant facts the classified information would tend to prove; or 
full withholding of disclosure. Mil. R. Evid. 505(d). And courts-martial also grant broad 
privileges for withholding information when it is “detrimental to the public interest.” 

Mil, R. Evid, 506(a), 

4. Mr. Bradbury’s written testimony states: “Court-martial rules require that the chain of 
custody for evidence be preserved, and that all documents admitted be painstakingly 
authenticated. But it is extremely difficult during an armed conflict to gather evidence in a way 
that meets strict criminal procedure requirements, whether collected on the battlefield, during 
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militaiy intelligence operations, or during interrogations of detainees,” Do you agree? Does the 
UCMJ appropriately account for battlefield realities? 

The UCMJ was designed for use on the battlefield. Military Rules of Evidence 901 to 
903 dealing with the authentication of evidence are actually quite flexible and permit the Military 
Judge great leeway so long as he finds there is sufficient reason to believe that the evidence is 
what its proponent purports it to be. The reasoning put forth by Mr. Bradbury would necessarily 
mean that the evidence supporting crimes and alleged crimes committed by U.S. servicemen on 
the battlefields of Iraq and Afghanistan could not be introduced because of lack of 
authentication. The experience, of course, of battlefield trials to date is a testament to the 
flexibility of the fairness of the courts-martial system. Indeed, from 2003 through June 2006, the 
Army alone tried 373 courts-martial in Iraq and Afghanistan, During the same period, of course, 
there was not a single successful prosecution by military commission. The UCMJ is 
demonstrably suited to operation on the battlefield. Professor Katyal addressed this question in 
detail and I provide his answer below. 

Chain of Custody. Mil. R. Evid. 901-903 deal with the admission of documents - 
and these rules make introduction of evidence easy, not difficult. The proponent of 
evidence can use various methods to authenticate it and is not tied to any rigid step-by- 
step authentication techniques, Stephen A, Saltzburg et al., Military Rules of Evidence 
Manual 9-4 (S* ed. 2003). Military Rule of Evidence 901 requires only a showing of 
authenticity through either direct or circumstantial evidence. Id. Under the identical 
Federal Rule 901(a), "There is no single way to authenticate evidence. In particular, the 
direct testimony of a custodian or a percipient wimess is not a sine qua non to the 
authentication of a writing. Thus, a document's appearance, contents, substance, internal 
patterns, or other distinctive characteristics, taken in conjunction with circumstances, can, 
in cumulation, even without direct testimony, provide sufficient indicia of reliability to 
permit a finding that it is authentic." United States v. Holmquist, 36 F,3d 154, 167 (1st 
Cir. 1994) (citations and internal quotation marks omitted), cert, denied, 514 U.S. 1084 
( 1 995). Additionally, " [mjere breaks or gaps in the chain [of custody] affect only the 
weight of the evidence, and not its admissibility," Saltzburg, supra, at 9-8; see also 
United States v. Hudson, 20 M.J, 607 (A.F.C.M.R. 1 985) (noting the trial judge has broad 
discretion in ruling on chain of custody matters and that all that is required is that it be 
reasonably certain that the "exhibit has not been changed in any important aspect"). 
Military courts will dispense with any requirement for a chain of custody for items that 
are unique in appearance. See, e.g., United States v. Thomas, 38 M.J. 614 (A.F.C.M.R, 
1993); United States y. Parker, 10 M.J. 415 (C.M.A. 1981). 

Indeed, the International Criminal Tribunal for the Former Yugoslavia (ICTY), 
even though it is structured without a judge and jury, uses an authentication rule similar 
to Military Rule of Evidence 901. See Prosecutor v. Mucic, Trial Chamber Decision on 
the Motion of the Prosecution for the Admissibility of Evidence (Jan, 19, 1998) available 
at http://www.un.org/ictv/celebici/trialc2/decision-e/801 19EV21 .htm . The ICTY 
considers the issue of authentication so important that in some cases the court employs its 
own experts in determining the authenticity of evidence. See Prosecutor v. Milosevic, 
Case No. IT-02-54-T, Trial Chamber III Final Decision of the Admissibility of 
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Intercepted Communications in the case of (June 14, 2004) available at 
httD://www.un.org/ictv/milosevic/trialc/decision-e/040614-htm . 

5. Do you think that the court-martial rules for admission of hearsay evidence would need to be 
revised for trials of Guantanamo Bay detainees? Do the hearsay rules used by the International 
Criminal Tribunals for the former Yugoslavia and Rwanda provide a good model? 

No Sir. The present hearsay rules were developed to permit the admission of hearsay 
evidence under circumstances where it has been found by Congress in the Federal Rules of 
Evidence and by the President and the Military Rules of Evidence to be reliable. These rules 
give broad authority to admit evidence and normally do not pose undue restrictions on the 
prosecution of crime. The flexibility of the rules of evidence is [flexibility ... is demonstrated] 
are demonstrated in the example given by Mr. Bradbury. Mr. Bradbury suggested that hearsay 
would prevent the introduction of evidence gairred through intelligence monitoring. Actually, 
such evidence is likely to be admitted as either a present sense impression, M.R.E SOS ( 1 ); 
excited utterance, M.R.E. 803 (2); or then-existing mental, emotional, or physical condition. 
M.R.E, 803(3). Additionally, such statements if made by the accused or others working with the 
accused are admissions by party opponents and not considered hearsay at all, and even if they 
were made by someone independent of the accused, they might still be admissible if the 
declarant is unavailable, i,e. killed or at large, as a statement against penal interest M.R.E. 804 
b(3). Indeed, were Mr, Bradbury’s assertions that hearsay rules would prevent the introduction 
of intercepted communications true, the government would not be able to introduce wiretaps and 
other evidence it routinely collects in support of a criminal prosecution because such evidence 
would also be hearsay. In point of fact, as Professor Katyal points out in his written testimony, 
“The hearsay rules, including Military Rule of Evidence 807's residual hearsay exception, are 
actually quite flexible. They are designed to promote accuracy by allowing in forms of hearsay 
that are reliable and excluding forms of hearsay that are unreliable. These rules should be 
embraced, not feared.” 

If Congress chooses to amend hearsay rules, then the Yugoslavian and Rwanda tribunals’ 
rules of evidence are the absolute minimum that should be used. Contrary to Assistant Attorney 
General Bradbury’s testimony, these rules do not permit the blanket admission of hearsay 
evidence. Professor Katyal’s testimony below details what the Yugoslavian and Rwandan 
tribunals actually permit; 

As I imderstand it, however, the rules of both ICTY and ICTR include an 
important and major restriction to the rule allowing hearsay to the point of making it 
virtually irrelevant for the current military commissions debate - an exception that Acting 
Assistant Attorney General Bradbury did not mention. Under Rule 92 bis of both ICTY's 
and ICTR's rules, the trial chamber may choose to admit "a written statement in lieu of 
oral testimony" unless such a statement would prove "acts and conduct of the accused as 
charged in the indictment." The trial chamber trying Slobodan Milosevic emphasized 
that "regardless of how repetitive [written statement) evidence is, it caimot be admitted if 
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it goes directly to the acts or conduct of the accused,” Prosecutor v. Milosevic, ICTY 

Case No, IT-02-54. P 8 (Mar. 21, 2002).' 

6. Concerns were expressed at the hearing about the right of the accused under the UCMJ to be 
present at the trial, to call his own witnesses, and to cross-examine government witnesses^ 
Possible disadvantages mentioned include disclosure of classified information, and possible 
disruption of military operations by requiting individuals Ifom the battlefield to appear at trial, 
How would these UCMJ provisions function in a trial of a Guantanamo detainee? Do you 
believe these concerns are valid? 

Sir, the right to be present at trial, call witnesses in your defense, and cross-examine 
government witnesses are the bedrock due process principles on which our system of justice has 
been built. They ate equally reflected in the laws of war as illustrated by the Yugoslavian and 
Rwandian tribunals. To compromise these rights is to compromise the trial, Providing these 
rights, however, does not mean combat operations have to cease. Trials in the military are 
routinely scheduled around the deployments of military service members. Where the 
coordination of all witnesses is not possible, the taking of testimony by deposition is permitted in 
all non-capital cases under Article 49 the UCMJ. If there is inconvenience to the government 
here, it is of its own making, by choosing to transport the detainees to a location remote from the 
battlefield and choosing to hold trials years after they were initially detained. The government 
has created a situation where it might be inconvenient and expensive to call some of the relevant 
witnesses. But justice carmot be sacrificed for convenience, especially where the hardships are 
created by the government’s own actions. 

7. Mr. Bradbury argued that the military commission system authorized by the President had an 
important safeguard - that a military commission is required to determine if any evidence 
substitutions or removal of the accused from the proceedings would “call into question the 
fundamental fairness of the proceedings.” Is this an effective safeguard? 

No Sir, it is not because the standard is totally completely subjective. Our system of 
justice has always considered that the right of the accused to be present and see the evidence 


' "There is also a brand new Rule 92bi$ providing for the admission of a wimess's written statement, so long as It 
does not go to proof of the conduct or acts of die accused." Patricia M. Wald, To "Establish Incredible Events by 
Credible Evidence": The Use of Affidavit Testimony in Yugoslavia War Crimes Tribunal Proceedings, 42 Harv. 

Inf I L.J. 535, 548 (2001). As the Appeals Chamber made clear in Prosecution v. Co/ic, "There is a clear distinction 
to be drawn between (a) the acts and conduct of those others who commit the crimes for which the indictment 
alieges that the accused is tndividuaily responsible, and (b) the acts and conduct of the accused as charged in the 
indictment which establish his responsibility for the acts and conduct of those others. It is only a written statement 
which goes to proof of the latter acts and conduct which Rule 92 bis (A) excludes from the procedure laid down in 
that rule." Prosecutor v. Galic, ICTY Case No. IT-98-29-AR73.2, at I (June 7, 2002) (ICTY Judicial Supplement 
No. 34, decision on interlocutory appeal concerning Rule 92 bis (C)). 

The Appeals Chamber also emphasized that "the purpose of Rule 92 bis is to restrict the admissibility of 
this very special type of hearsay to that which falls within its terms, and a party is not peimitted to tender a written 
statement given by a prospective witness to an investigator of the Office of the Prosecutor under Rule 89(C) in order 
to avoid the stringency of Ruie 92 bis," id. (footnote omitted). 
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against him is a component is required of the fundamental feimess of any proceeding. To write a 
rule that steps outside of the fundamental tenets of justice is not only cynical, it opens the doors 
to the most unhappy and repudiated examples of Anglo-Saxon jurisprudence, the Star Chamber 
and the trial of Sir Walter Raleigh. These trials were the result of political decisions and justified 
as necessary to preserve national security. As Justice Scalia had observed; "Dispensing with 
confiuntation because testimony is obviously reliable is akin to dispensing widi jury trial because 
a defendant is obviously guilty." Crawfoid v. Washington, 541 U.S. 36, 62 (2004). 

Oliver Wendell Holmes taught us that “the life of the law has not been logic; it has been 
experience.” Oliver Wendell Holmes, The Common Law 1 (1881). Experience in the 
commission system has taught us that the presiding judicial officer cannot be entrusted to make 
sound decisions on the admissibility of evidence based on an amorphous probativeness standard. 
For example, Army Colonel Peter Brownback, the Chief Presiding Officer of the Military 
Commission system, was questioned during voir dire about whether he would admit evidence 
obtained by torture. He responded, “If you*re asking me to say I’m going to exclude evidence 
that obtained by someone sticking a red hot poker in someone’s eye, well, the prosecution is 
going to have the burden of presenting it. It doesn’t sound likely that I would let it in, but I’m 
not going to promise because 1 don’t know. I just don’t know.” Record, United States v. al 
Bahlul at 225, Case No. 04003 (March ). A military commission system should not leave a 
military judge guessing as to whether to admit evidence obtained by such barbaric processes. A 
fair military commission system would clearly preclude a military judge from doing so. 


TOTAL P.07 
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Questions from Senator Edward M. Kennedy 

I , Do you think that use of courts-martial can meet the standards the Supreme Court set in 
Hamdan v. Rumsfeld for detainee trials? Is there any reasonable barrier that prevents the 
Administration from moving forward this way? What are the practical benefits of using the 
court-martial system to try detainees? 

Sir, the Supreme Court’s decision in Hamdan unquestionably permits the use of courts- 
martial to fry recognized war crimes in conjunction with the attacks of 9/1 1 and subsequent 
hostilities by al Qaeda. 

The barriers to using courts-martial put forth by Assistant Attorney General Bradbury and 
DoD Deputy General Counsel DeU’Orto are either over-hyped or non-existent. My co-counsel, 
Professor Neal Katyal, set forth in his written testimony a careful analysis of the supposed 
barriers cited by the Administration. (Below) None of them would prevent a fair trial in Mr, 
Hamdan’s case. Using a court-martial is a guarantee of justice now, Using anything less than a 
court-martial will unquestionably lead to fiirther litigation, the delay of accountability of the 
crimes committed by al Qaeda members and perhaps the ultimate denial of justice to the victims 
of 9/11. 

Professor Katyal ’ s written testimony regarding the use of courts-martial ; 

a. Courts-Martial Have Tremendous Flexibility and International Respect 

The existing court-martial system is already designed to handle terrorism cases.' We've 
had courts-martial on the battlefields of Afghanistan and Iraq. The "jury" hearing terrorism cases 
all have security clearances. Military rules already permit closure of the courtroom for sensitive 
national-security information, authorize trials on secure military bases far from civilians, enable 
substitutions of classified information by the prosecution, permit withholding of witnesses' 
identities, and the like. The UCMJ, in short, has flexible rules in place that permit trials under 
unique circumstances, and there is no reason to think that they cannot handle these cases today. 

In Curry v. Secretary of the Army, 595 F.2d 873 (CADC 1979), the D.C, Circuit rejected 
a constitutional challenge by a U.S. servicemember to certain structural aspects of the UCMJ, 
Noting that the UCMJ was designed to work in peace time and in war time, the court stated: 

Obedience, discipline, and centralized leadership and control, including the ability 

to mobilize forces rapidly, are all essential if the military is to perform effectively. 

The system of military justice must respond to these needs for all branches of the 

service, at home and abroad, in time of peace, and in time of war. It must be 

practical, efficient, and flexible. 


' Cf Hamdan (slip op. at 49 M 1} (“That conspiracy is not a violation of the law of war triable by military 
commission does not mean the Government may not, for example, prosecute by court-martial or in federal court 
those caught ‘plotting terrorist atrocities like the bombing of the Khobar Towers.’”) 
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593 F.2d at 877. And when drafting the Code, its principal author, Edmund Morgan, emphasized 
that it struck a flexible balance between fairness for defendants and operation within a military 
scheme', 

It was recogniMd from the beginning by the committee that a system of military 
justice which was only an instrumentality of the commander was as abhorrent as a 
system administered entirely by a civilian court was impractical ... .We were 
convinced that a Code of Military Justice caimot ignore the military 
circumstances under which it must operate but we were equally determined that it 
must be designated to administer justice. We, therefore, aimed at providing 
functions for command and appropriate procedures for the administration of 
justice. We have done our best to strike a fair balance, and believe that we have 
given appropriate recognition of each factor. 

H.R. 2498 at 605-06 (1949) (Statement of Prof. Edmund Morgan). Those who have practiced 
within the military law system understand this well. As F, Lee Bailey once put it: 

The fact is, if I were innocent, I would far prefer to stand trial before a military 
tribunal governed by the Uniform Code of Military Justice than by any court, state 
or federal, I suppose that if I were guilty and hoping to deceive a court into an 
acquittal or create a reasonable doubt in the face of muddled evidence, I would be 
fearful of a military court because their accuracy in coming to the "correct" result 
(in fact and not simply a legally correct result, which means only a fair trial, and 
not that guilty men are found guilty or that innocent men are acquitted) has a far 
better accuracy rate than any civilian court has ever approached.^ 

I have listened over the past week to testimony by various Administration officials, who 
now say what they have not been saying for the past four years, that courts-martial are unable to 
try these cases. I would strongly urge the committee to inquire, in detail (and perh^s in closed 
proceedings) about the 10 current indictments and why they think a court-martial cannot handle 
them, I know of no reason why a court-martial would be unable to handle a trial like that of 
Salim Hamdan, should an al qaeda member be captured today. Indeed, the impracticabilify 
determination required by Section 836 would best stand up in court after empirical evidence is 
generated showing that current court-martial rules cannot be applied. 

The Administration witnesses thus fat have listed a parade of horribles that supposedly 
follow from the UCMJ. But, in the four days since this Conunittee has invited me to testify, I 
have learned based on just a quick examination that each is considerably overstated: 

• Miranda Warnings. Article 31(b) of the UCMJ does contain a heightened 
Miranda requirement. But our nation’s highest military court has held that an 
interrogation for purposes of intelligence gathering was not subject to this 
requirement, and that evidence obtained without a 3 1(b) warning can be admitted 
into a court-martial proceeding. United States v. Lonetree, 35 M.J. 396 (C.M.A. 


^ F. Lee Bailey, For the Defense 38 (1976). 
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1992). Military appellate courts have repeatedly held Article 3 1 (b) warnings are 
required oijy for “a law-enforcement or disciplinary investigation.” See, e.g., 
United States v. Loukas, 29 M.J, 38S, 387 (C.M.A. 1990), They are not required 
when questioning is conducted for “operational” reasons. Id. at 389, The notion 
that soldiers in the field would be required to give Article 31(b) warnings to 
potential enemy combatants whom they encounter or detain is simply not true. 
Nor would U.S, personnel interrogating potential enemy combatants for 
intelligence purposes be required to provide Article 31(b) rights. 

• Hearsay. The 800 series of the Military Rules of Evidence generally track the 
Federal Rules of Evidence, though the military’s business records exception is far 
broader than the civilian rule, expressly allowing the admission of such records as 
“forensic laboratory reports” and “chain of custody documents.” The hearsay 
rules, including Military Rule of Evidence S07’s residual hearsay exception, are 
actually quite flexible. They are designed to promote accuracy by allowing in 
forms of hearsay that are reliable and excluding forms of hearsay that are 
unreliable. These rules should be embraced, not feared. 

In his testimony before both the Senate Armed Services Committee and 
the House Armed Services Committee, Assistant Attorney General Bradbury said 
that both the International Criminal Tribunals for the former Yugoslavia (ICTY) 
and Rwanda (ICTR) allowed hearsay evidence. For example, he told the Senate 
Armed Services Committee that "a good example to look to is the international 
criminal tribunals, for example, for the former Yugoslavia and for Rwanda, 
which regularly allow the use of hearsay evidence, as long as the evidence is 
probative and reliable in the determination of the fact-finder, and as long as it is 
not outweighed by undue prejudice." 

As I understand it, however, the rules of both ICTY and ICTR include an 
important and major restriction to the rule allowing hearsay to the point of 
making it virtually irrelevant for the current military commissions debate - an 
exception that Acting Assistant Attorney General Bradbury did not mention. 
Under Rule 92 bis of both ICTY's and ICTR's rules, the trial chamber may 
choose to admit "a written statement in lieu of oral testimony" unless such a 
statement would prove "acts and conduct of the accused as charged in the 
indictment." The trial chamber trying Slobodan Milosevic emphasized that 
"regardless of how repetitive [written statement] evidence is, it cannot be 
admitted if it goes directly to the acts or conduct of the accused." Prosecutor v. 
Milosevic, ICTY Case No. IT-02-54, P 8 (Mar. 21, 2002).^ 


^ "There is also a brand new Rule 92bis providing for the admission of a witness's written statement, so long ss it 
does not go to proof of die conductor acts of die accused." Patricia M. Wald, To "Establish Incredible Events by 
Credible Evidence": The Use of Affidavit Testimony in Yugoslavia War Crimes Tribunal Proceedings, 42 Harv. 
Int'l L.J. 535, 548 (2001). As the Appeals Chamber made clear in Prosecution v, Galic, "There is a clear distinction 
to be drawn between (a) the acts and conduct of those others who commit the crimes for which the indictment 
alleges that the accused is individually responsible, and (b) the acts and conduct of the accused as chained in the 
indictment which establish his responsibility for the acts and conduct of those others. It is only a written stetement 
which goes to proof of the latter acts and conduct which Rule 92 bis (A) excludes from die procedure laid down in 
that rule.” Prosecutor v. Galic, ICTY Case No. IT-98-2^AR73.2, at I (June 7, 2002) (ICTY Judicial Supplement 
No. 34, decision on interlocutory appeal concemmg Rule 92 bis (C)). 
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• Warrants. Under Military Rule of Evidence 3 1 5(e)(4), evidence obtained during a 
search in a foreign country will be admissible even if it is seized without a 
warrant, Additionally, under Mil. R. Evid. 314(g)(4) ifihe Constitution does not 
require a warrant then the court-martial will not require one either. 

• Protection of Witnesses. Mil, R, Evid. 507 allows protection of identity of 
witnesses. 

• Chain of Custody. Mil. R. Evid. 901-903 deal with the admission of documents - 
and these rules make introduction of evidence easy, not difficult. The proponent 
of evidence can use various methods to authenticate it and is not tied to any rigid 
step-by-step authentication techniques. Stephen A. Saltatburg et al, Military Rules 
of Evidence Manual 9-4 (5* ed. 2003). Military Rule of Evidence 901 requires 
only a showing of authenticity through either direct or circumstantial evidence. 

Id. Under the identical Federal Rule 901(a), "There is no single way to 
authenticate evidence. In particular, the direct testimony of a custodian or a 
percipient witness is not a sine qua non to the authentication of a writing. Thus, a 
document's appearance, contents, substance, internal patterns, or other distinctive 
characteristics, taken in conjimction with circumstances, can, in cumulation, even 
without direct testimony, provide sufficient indicia of reliability to permit a 
finding that it is authentic." United States v. Holmquist, 36F.3d 154, 167 (IstCir. 
1994) (citations and internal quotation marks omitted), cert, denied, 514 U.S, 

1084 (1995). Additionally, "[m]ere breaks or gaps in the chain [of custody] affect 
only the weight of the evidence, and not its adtrussibility.” Saltzburg, supra, at 9- 
8; jee also United States v. Hu^on, 20 M.J. 607 (A.F.C.M.R. 1985) (noting the 
trial judge has broad discretion in ruling on chain of custody matters and that all 
that is required is that it be reasonably certain that the "exhibit has not been 
changed in any important aspect,"). Military courts will dispense with any 
requirement for a chain of custody for items that are unique in appearance. See, 
e.g., United States v. Thomas, 38 M.J. 614 (A.F.C.M.R. 1993); United Stales v. 
Parker, 10 M.J. 415 (CM. A. 1981). 

Indeed, the International Criminal Tribunal for the Former Yugoslavia 
(ICTY), even though it is structured without a judge and jury, uses an 
authentication rule similar to Military Rule of Evidence 901 . See Prosecutor v. 
Mucic, Trial Chamber Decision on the Motion of the Prosecution for the 
Admissibility of Evidence (Jan. 19, 1998) available at 

http://www.un.org/ictv/celebici/trialc2/deci.sion-e/80 1 1 9EV21 .htm . The ICTY 
considers the issue of authentication so important that in some cases the court 
employs its own experts in determining the authenticity of evidence. See 
Prosecutor v. Milosevic, Case No. n'-02-54-T, Trial Chamber III Final Decision 
of the Admissibility of Intercepted Communications in the case of (June 1 4, 


The Appeals Chamber also emphasized that "the piupose of Rule 92 bia is to restrict the admissibility of 
this very special type of hearsay to that which fails within its terms, and a party is not permitted to tender a written 
statement given hy a prospective witness to an investigator of the Office of the Prosecutor under Rule 89(C) in order 
to avoid the stringency of Rule 92 bis." Id. (footnote omitted). 
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2004) available at htti>://www.un.org/ictv/miIosevic/trialc/decisioii- 
e/040614.htm . 

• Classified Evidence. A court-martial, unlike a civilian trial, can take place writh a 
“jury” composed of individuals vrtio possess security clearances. Existing rules 
permit courts-martial to be closed to the public and press. Mil. R. Evid 5050; 
R.C.M. 806. If the accused at any stage of a trial seeks classified information, the 
government may ask for an in camera (closed) proceeding to discuss the use of 
the information in trial. Mil. R. Evid. 505(i). During this session, the military 
judge hears arguments from both sides on whether disclosure “reasonably could 
be expected” to harm national security prior to the accused or his lawyer being 
made privy to the classified information. Only “relevant and necessary" 
classified information to the prosecution’s or accused’s case can be made 
available. Mil. R, Evid, 505(i), 

In one court-martial espionage case tried under Mil, R. Evid, SOS’s 
procedures, the military judge allowed an intelligence agent to testify under a 
pseudonym and his real name was never disclosed to the defense. The Court of 
Military Appeals upheld that procedure and the United States Supreme Court 
denied the accused’s request to review that decision. United States v. Lonetree, 
35 M.I 396 (C.M.A. 1992), cert, dented, SOI U.S, 1017 (1993). 

The military rules of evidence already provide alternatives to disclosure of 
classified information, which include: redaction of the classified information; 
substitution of an unclassified description or summary of the classified 
information; substitution of a statement admitting the relevant facts the classified 
information would tend to prove; or full withholding of disclosure. Mil. R. Evid. 
505(d). And courts-martial also grant broad privileges for withholding 
information when it is “detrimental to the public interest.” Mil. R. Evid. 506(a). 

The most troubling thing about the testimony that Administration officials have provided 
over the past week is that they have read the UCMJ in the most selective, condemning manner 
possible. Their reading is in considerable tension with the way they have been reading other 
statutes for the past four years, including the 1 978 Foreign Intelligence Surveillance Act and the 
2001 Authorization for the Use of Military Force. In those settings, they have emphasized the 
flexibility and open-endedness of statutes, and supplemented their readings with caselaw 
interpreting the provisions. But here, they are reading the statutes the way Earl Warren on 
steroids would have read them - as somehow hamstringing their ability to bring cases and 
reading them in the most restrictive way possible. Nothing they have said thus far justifies this 
skepticism. And before this body accepts such skepticism, it should have some empirical 
evidence showing that courts-martial caimot try these cases, instead of a rather questionable 
projection by a prosecuting branch. 

2. How could the Uniform Code of Military Justice be implemented for trials of detainees in the 
war on terror? More specifically, given our shared concern about preventing future terrorist 
attacks, how should Congress appropriately address Uniform Code of Military Justice Article 
31(b), which you described as the “military equivalent to Miranda,” and the protection of 
classified information? Are there cases interpreting the Uniform Code of Military Justice that 
shed light on these issues? If so, how are these cases applicable to trials of detainees? 
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The Unifoim Code of Military Justice requires no change to be used at present to try war 
crimes. Specific concerns regarding Article 31(b) and the protection of classified information 
are addressed by either case law or the Military Rules of Evidence. Regarding Article 3 1(b), as 
detailed in Professor Katyal’s testimony above, the Court of Appeals for the Anned Forces has 
previously found in United States v. Lonetree and United States v. Loukas, 29 M.J. 385 (C.M.A, 
1990), that Article 31(b) does not require an accused to be advised of his rights when the 
interrogation is conducted for either intelligence or operational reasons. Thus, Assistant 
Attorney General Bradbury’s concern regarding the protection of intelligence gathering has 
already been addressed and answered as part of the jurisprudence of military justice, 
Additionally, M.R.E 505 preserves and protects classified information in much the same way as 
CIPA. In fact, as Professor Katya’s testimony above details, M.R.E. 505 is actually a mote 
broad and flexible protection for classified information and certainly workable here. 


3. In discussing the use of classified information in the trials of Guantanamo detainees, Paul 
Cobb testified, “[Tjhere are going to be rare but important instances when the defendant cannot 
be given personal access” to the classified evidence used in their trials. In your experience as a 
defense lawyer in the military commissions at Guantanamo, is it “rare” for evidence to be 
withheld from a defendant? Does withholding evidence from the defendant impede the goal of 
offering detainees the basic protections of a full and fair trial? If so, how? 

My experience has been that withholding classified information from Mr. Hamdan has 
been the rule, not the exception, The government has not permitted Mr. Hamdan to view or be 
present when any potentially classified information has been either provided in discovery or 
presented at trial. This includes statements allegedly made by Mr. Hamdan and the questioning 
of the members for his trial regarding their roles in Afghanistan and his movement to 
Guantanamo. The disadvantage is clear immediately. When presented with an alleged oral 
statement of the accused, the first thing that any defense counsel does is ask the accused if they 
made the statement, whether the statement accurately reflects what the accused said, and under 
what conditions was the statement made. Without this basic knowledge that the accused alone 
possesses, there is simply no way to confront the government witness or contradict the report of 
interrogation that the govenunent is seeking to introduce, 

It has also been my experience that classified information is rarely, if ever, crucial to the 
prosecution of a commission case is consistent with court-martial practice as well. As Senator 
Graham observed at the August 2, 2006 Senate Armed Services Committee hearing, “I have been 
in hundreds of military trials. And I can assure you the situation where [classified information 
is] the only evidence to prosecute somebody is one in a million. And we need not define 
ourselves by the one in a million.” 
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Questions from Senator Arlen Specter 

1. In your written testimony, you state that because the military prosecution has no obligation to 
give the defense counsel exculpatory evidence in the possession of other government agencies, 
one former military commission prosecutor told you that “government agencies intended to 
deliberately exploit this gap in discovery obligations to keep the defense from obtaining 
exculpatory evidence.” You also say that you have been told that “the military panel will be 
handpicked and will not acquit these detainees.” Is it your contention that the Defense 
Department wants to convict innocent persons? 

Sir, my testimony relied on statements made by one of the commission prosecutors, 
copies of which have been provided to this committee regarding the fairness of the commissions. 
No Sir. It is not. My objection to the commission system generally is that the system presumes 
the guilt of those tried before it. I believe that this stems principally from the conviction of the 
Executive Branch that all those in Guantanamo are in the President’s words “All bad men” and 
that of the Secretary of Defense that they are “the worst of the worst.” The commission system 
does not provide an adequate opportunity to challenge these beliefs. This is not the fault of the 
military prosecutors, but rather the decision to abandon the time tested pinciples of military law 
set out in the Uniform Code of Military Justice. 

2. In your written testimony, you are critical of die military prosecution’s use of 
classified/protected information, and its exclusion of the defendant from some parts of the trial. 
Do you believe that every piece of evidence used against a detainee must be available to the 
defendant? Do you believe that he should never be excluded from his trial? Aren’t you worried 
that military secrets, such as the identity of the local person cooperating the American military 
could get out and damage us or an innocent party? 

Sir, I believe that the ability of the accused to see and confront the evidence against him 
is the bedrock principle of our system of justice. I am not alone in this belief, as Admiral 
McDonald, the Judge Advocate General of the Navy, recently testified before you,” As Rear 
Admiral McPherson, then the Judge Advocate General of the Navy, testified at the July 13, 2006 
Senate Armed Services Committee hearing, “Common Article 3 requires that the individual have 
access to and the opportunity to review the evidence presented against them,” 

Equally, I believe a non-disruptive accused must be present during his trial. The 
exclusion of such an accused has no precedence, save the notorious Star Chamber, in the history 
of Anglo-Saxon jurisprudence. As Major General Rives, the Judge Advocate General of the Air 
Force, testified at the August 2, 2006 hearing, “(Ijt does not comport with my ideas of due 
process for an attorney to have information he can — defense counsel to have information he 
cannot share with his client.” Every senior military lawyer who testified at that hearing agreed 
with Senator Graham that “it would be bad for this country to have a procedure where the trier of 
fact, the military jury could look at evidence to base their verdict upon that’s never shared with 
the defendant.” We need not fear the consequences of applying this bedrock principle at military 
commissions. At an August 2, 2006 Senate Armed Services Committee hearing. Senator 
Graham observed, “So the question may become for our nation, if the only way we can try this 
terrorist is disclose classified information and we can't share it with the axxiused, I would argue 
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don't do the trial. Just keep him, Because it could come back to haunt us. And I have been in 
hundreds of military trials. And 1 can assure you the situation where that's the only evidence to 
prosecute somebody is one in a million. And we need not define ourselves by the one in a 
million.” 

I am not persuaded that adhering to our fimdamental values will compromise our national 
security. Our system for courts-martial is sufficiently flexible to protect for both the identity of 
witnesses and our national security without prejudicing the accused’s fundamental right to a fair 
trial. My position is best supported by my co-counsel Professor Neal Katyal’s written testimony 
before the Senate Arms Services Committee, Professor Katyai testified in part as follows: 

A court-martial, unlike a civilian trial, can take place with a “jury” composed of 
individuals who possess security clearances. Existing rules permit courts-martial to be 
closed to the public and press. Mil. R. Evld 505(j); R.C.M. 806. If the accused at any 
stage of a trial seeks classified information, the government may ask for an in camera 
(closed) proceeding to discuss the use of the information in trial. Mil, R. Evid. 505(i). 
During this session, the military judge hears arguments from both sides on whether 
disclosure “reasonably could be expected” to harm national security prior to the accused 
or his lawyer being made privy to the classified information. Only “relevant and 
necessary” classified information to the prosecution’s or accused’s case can be made 
available. Mil. R, Evid. 505(i). 

In one court-martial espionage case tried under Mil. R. Evid, 505’s procedures, 
the military judge allowed an intelligence agent to testify under a pseudonym and his real 
name was never disclosed to the defense. The Court of Military Appeals upheld that 
procedure and the United States Supreme Court denied the accused’s request to review 
that decision. United States v. Lonetree, 35 M.J. 396 (C.M.A, 1 992), cert, denied, 507 
U.S. 1017(1993), 

The military rules of evidence already provide alternatives to disclosure of 
classified information, which include: redaction of the classified information; substitution 
of an unclassified description or summary of the classified information; substitution of a 
statement admitting the relevant facts the classified information would tend to prove; or 
full withholding of disclosure. Mil. R, Evid, 505(d). And courts-martiai also grant broad 
privileges for withholding information when it is “detrimental to the public interest.” 

Mil. R- Evid. S06(a). 

3. Lt. Cmdr. Swift, you are testifying in favor of giving detainees all rights currently enjoyed by 
American citizens tried under courts martial or in civil courts. 

a. Does according a so-called non-state actor the same rights and privileges as a citi^n of a 
sovereign state have the potential of encouraging — or at least not discouraging — individuals 
from joining terrorist organizations? 

Sir, I understand your question to mean belligerent forces of a sovereign state rather than 
simply citizens of a sovereign state as all of the persons detained in Guantanamo Bay are citizens 
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of a sovereign state. In the rhetoric surrounding the military commissions and the extension of 
fundamental protections of a fair trial to Mr, Hamdan and others has neglected a basic concept, 
Members of nation states enjoy military combatant immunity under which they cannot be tried 
for their acts of violence against another nation state unless these acts amount war crimes e.g 
willfully targeting civilian target, denying a prisoner a fair trial before punishment etc. This 
stands in stark contrast with members of a rebel or other non-state actor force, who enjoy no ■ 
combatant immunity and may be tried for all acts of violence against the citizens of a sovereign 
state that they attacked. Maintaining the same principles to try either group for their unlawful 
acts of violence however, is essential to both the conduct and perception of fair proceedings. 

The failure to do so will inevitably paint the nation states conducting the trial as a force of 
oppression rather than justice. 

4. An Amicus brief filed by your current post, the Office of Chief Defense Counsel, Office of 
Military Commissions on behalf of your client, notes, “Unlike the court-martial system, which 
Congress designed and which the Executive Branch implements, both the military commission 
system’s procedures and substantive law were created and implemented solely by the Executive 
Branch.” 

a. If Congress designs a system for military commissions, would it satisfy your office’s concerns 
with the constitutionality of the commission implemented to try your client? 

Sir, I cannot speak for the Office of Chief Defense Counsel as a whole. On behalf of Mr. 
Hamdan. 1 would urge the Committee to take stake of the cautionary note sounded by Justice 
Kennedy. Outside of general claims of impossibility in dire predictions, the Executive Branch 
has not offered a cogent reason for proceeing with courts-martial. The Supreme Court noted 
that no justification had been put forward for departing from the normal rules. A close 
examination of the UCMJ, the Rules for Courts-Martial, the Military Rules of Evidence, and the 
Court of Appeals for the Armed Forces reveals that none of the concerns voiced by Mr. Del’Orto 
and Mr. Cobb are actually grounded in law. 
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Thank you, Mr. Chairman, Ranking Member Leahy, and Members of the 
Committee. I appreciate the opportunity to appear here today to discuss the Supreme 
Court’s decision in Hamdan v. Rumsfeld. 

Hamdan is a decision without historical analogue. Since the Revolutionary War, 
the United States has used military commissions in time of armed conflict to bring to 
justice unlawful combatants for violations of the laws of war. Indeed, Hamdan 
recognized that the Supreme Court itself has sanctioned the use of military commissions 
on multiple occasions in the past. Yet the Court in Hamdan held that the military 
commissions that the President established were inconsistent with the Uniform Code of 
Military Justice and the Geneva Conventions. 

The Court’s reasoning in Hamdan may be surprising and disappointing to many 
of us, but it is not my intent to reargue the case this morning. The Administration will, of 
course, as the President has said, abide by the decision of the Court. 

It is important to point out that the Court did not call into question the authority of 
the United States to detain enemy combatants in the War on Terror, and that the Court’s 
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decision does not require us to close the detention facilities at Guantanamo Bay or release 
any terrorist held by the United States. Moreover, the Court implicitly recognized several 
fundamental Government positions: The Court confirmed our view that the atrocities 
committed by al Qaeda on September 1 1 have triggered our right to use military force in 
self-defense and that we are involved in an armed conflict with al Qaeda to which the 
laws of war apply. 

And the Supreme Court made clear that its decision rested only on an 
interpretation of current statutory and treaty-based law. The Court did not address the 
President’s constitutional authority and did not reach any constitutional question. Indeed, 
the Court did not accept the petitioner’s arguments that the Constitution precludes the use 
of military commissions. 

Therefore, the Hamdan decision now gives Congress and the Administration a 
clear opportunity to work together to address the matters raised by the case, including the 
appropriate procedures governing military commissions. As Justice Breyer stated in his 
separate opinion, “Nothing prevents the President from returning to Congress to seek the 
authority he believes necessary.” 

In its decision, the Court also addressed the application of the Geneva 
Conventions to al Qaeda fighters in our War on Terror. On this point, it is important to 
emphasize that the Court did not decide that the Geneva Conventions as a whole apply to 
our conflict with al Qaeda or that members of al Qaeda are entitled to the privileges of 
prisoner of war status. The Court did hold, rather, that the basic standards contained in 
common Article 3 of the Geneva Conventions apply to the conflict with al Qaeda. 
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Of course, the terrorists who fight for al Qaeda have nothing but contempt for the 
laws of war. They have killed thousands of innocent civilians in New York, Washington, 
and Pennsylvania — and thousands more in London, Madrid, Kenya, Tanzania, Yemen, 
Jordan, Indonesia, Iraq, and Afghanistan. They advocate unrestrained violence and 
chaos. As a matter of course, they kidnap relief aid workers, behead contractors, 
journalists, and U.S. military personnel, and bomb shrines, wedding parties, restaurants, 
and night clubs. They openly mock the rule of law, the Geneva Conventions, and the 
standards of civilized people everywhere, and they will attack us again if given the 
chance. 

The Supreme Court’s conclusion that common Article 3 applies to members of al 
Qaeda is a significant development that must be considered as we continue the healthy 
discussion between the political Branches about the standards and procedures that ought 
to govern the treatment of terrorist detainees. 

Courts-Martial and Military Commissions 

In moving forward after Hamdan, the basic question we must answer together is 
how best to piusue the prosecution of al Qaeda and other terrorists engaged in armed 
conflict with the United States. 

The Hamdan majority held that Congress had greatly restricted the President’s 
authority to establish procedures for military commissions. The Court read the Uniform 
Code of Military Justice, or “UCMJ,” to require presumptively that captured enemy 
combatants, including unlawful combatants such as al Qaeda terrorists, are entitled to the 
very same military court-martial procedures that are provided for the members of our 
Armed Forces. 
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In trying al Qaeda terrorists for their war crimes, we firmly believe that it is 
neither appropriate as a matter of national policy, practical as a matter of military reality, 
nor feasible in protecting sensitive intelligence sources and methods, to require that 
military commissions follow all of the procedures of a court-martial. 

For example, when members of the U.S. Armed Forces are suspected of crimes, 
the UCMJ, in Article 3 1(b), provides that they must be informed of their Miranda rights, 
including the right to counsel, prior to any questioning. The right of access to a lawyer in 
the military justice system is even more protective than in civilian courts, since it applies 
as soon as the service member is suspected of an offense. Granting terrorists 
prophylactic Miranda warnings and extraordinary access to lawyers is inconsistent with 
security needs and with the need to question detainees for intelligence purposes. The 
very notion of our military personnel regularly reading captured enemy combatants 
Miranda warnings on the battlefield is nonsensical. 

The rules that apply to courts-martial under the UCMJ also impose strict 
requirements on the admission of evidence in court-martial proceedings that are wholly 
unworkable for military commission trials of unlawful combatants in the War on Terror. 
Court-martial rules require that the chain of custody for evidence be preserved, and that 
all documents admitted be painstakingly authenticated. But it is extremely difficult 
during an armed conflict to gather evidence in a way that meets strict criminal procedure 
requirements, whether collected on the battlefield, during military intelligence operations, 
or during interrogations of detainees. 

Furthermore, court-martial rules prohibit the use of hearsay in ways very similar 
to the civilian rules of evidence. Yet reliable hearsay statements from the battlefield and 
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from fellow terrorists are often the only probative evidence readily available. In these 
situations, use of court-martial procedures may mean that the most relevant and probative 
evidence will be inadmissible. Securing properly sworn and authenticated evidence 
would also require members of the Armed Forces to leave the front lines to attend legal 
proceedings, in effect, requiring them to fight al Qaeda members twice, once on the 
battlefield and then again through legal proceedings. 

Article 46 of the UCMJ, and the procedures prescribed under it, require that 
prosecutors share classified information with the accused if the information will be 
introduced as evidence at trial. We cannot put at risk our Nation’s most sensitive secrets 
in the War on Terror by exposing them to terrorist detainees. The disclosure of classified 
information about intelligence sources and methods would compromise national security 
and could endanger the lives of Americans at home and around the world. That is a risk 
that can be avoided, while still ensuring that military commission trials are fundamentally 
fair. 

The insistence upon the protections of the UMCJ may not always be easy in the 
military justice system, but it is often impossible on the battlefields of the present 
conflict. Our forces are dedicated to fighting this armed conflict; unsurprisingly, they 
cannot be expected to focus on the law enforcement tasks of gathering evidence and 
conducting criminal investigations. Such duties would, at best, distract from the 
military’s central mission — fighting and winning the war. Congress has never embraced 
the notion that dangerous foreign terrorists are entitled to the same procedural protections 
as American citizens who risk their lives for the Nation. 


5 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00167 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



164 


All of the issues with military commissions identified by the Supreme Court can 
be addressed and resolved through legislation. The Administration stands ready to work 
with Congress to do just that. We would like to see Congress act quickly to establish a 
solid statutory basis for the military commission process, so that trials of captured al 
Qaeda terrorists can move forward again. 

The United States may continue to detain the terrorists we have captured. But as 
of right now, we cannot effectively punish those who have committed war crimes. That 
is unacceptable. 

The Court’s Jurisdiction Under the DTA 

In addition to developing appropriate procedures for military commissions, we 
will need to consider carefully how any new legislation should clarify the scope of 
judicial review. In this connection, I want to comment briefly on the Court’s threshold 
conclusion in Hamdan that it was proper for the Court to exercise jurisdiction over the 
case. 

The role of the Supreme Court in the separation of powers depends crucially upon 
the principle that the jurisdiction of federal courts extends only to cases that properly 
arise under the laws enacted by Congress. Last December, in the Detainee Treatment Act 
of 2005, Congress expressly established procedures for the review of military 
commission decisions. The DTA provided that judicial review of military commission 
proceedings would be strictly limited to post-trial review of the final judgments of 
military commissions; the DTA expressly deprived the federal courts of jurisdiction to 
hear pre-trial habeas petitions, such as Hamdan’ s. 
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It has long been a canon of interpretation, firmly established by what the 
dissenting Justices called “[a]n ancient and imbroken line of authority,” that statutes 
removing jurisdiction from the courts have immediate effect in all pending cases. 
Congress was entitled to legislate against the background of that traditional canon when it 
enacted the DTA. Hamdan makes clear, however, that if Congress seeks to limit the 
Court’s jurisdiction in future cases, it may be well advised to enact statutory provisions 
that are ironclad and leave absolutely no wiggle room with respect to Congress’s intent. 

Common Article 3 of the Geneva Conventions 

Finally, we will need to address the Court’s ruling that common Article 3 of the 
Geneva Conventions applies to our armed conflict with al Qaeda. 

The United States has never before applied common Article 3 in the context of an 
armed conflict with international terrorists. When the Geneva Conventions were 
concluded in 1949, of course, the drafters of the Conventions certainly did not anticipate, 
and did not agree to cover, armed conflicts with international terrorist organizations such 
as al Qaeda. 

In directing that our Armed Forces would treat all detainees hmnanely regardless 
of their legal status, the President specifically determined in February 2002 that common 
Article 3 does not apply to the conflict with al Qaeda on the ground that the War on 
Terror is decidedly an “international” conflict. It involves the projection of U.S. force to 
different states to combat a transnational terrorist movement with global reach and a 
proven record of targeting the United States in multiple countries. The President’s 
conclusion on this point was plainly reasonable. Indeed, it reflects what is a fundamental 
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truth about the Geneva Conventions — ^that they were not designed as a framework for 
addressing the kind of conflict we are in with al Qaeda. 

We are now faced with the task of implementing the Court’s decision on common 
Article 3. Last year, Congress engaged in a significant public debate on the standard that 
should govern the treatment of captured al Qaeda terrorists. Congress codified that 
standard in the McCain Amendment, part of the Detainee Treatment Act, which prohibits 
“cruel, inhuman, or degrading treatment or punishment,” as defined by reference to the 
established meaning of our Constitution, for all detainees held by the United States, 
regardless of nationality or geographic location. Congress rightly assumed that the 
enactment of the DTA settled questions about the baseline standard that would govern the 
treatment of detainees by the United States in the War on Terror. 

That assumption may no longer be true. By its interpretation of common Article 
3 in Hamdan, the Supreme Court has imposed another baseline standard — common 
Article 3 — that we must now interpret and implement. 

On the one hand, when reasonably read and properly applied, common Article 3 
will prohibit the most serious and grave offenses. Most of the provisions of common 
Article 3 prohibit actions that are universally conderrmed, such as “violence to life,” 
“murder,” “mutilation,” “torture,” and the “taking of hostages.” These are a catalog of 
the most fundamental violations of international humanitarian law. In fact, they neatly 
sum up the standard tactics and methods of warfare utilized by our enemy, al Qaeda and 
its allies, who regularly perpetrate gruesome beheadings, torture, and indiscriminate 
slaughter through suicide bombings. Consistent with that view, some in the international 
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community, including the International Committee of the Red Cross, have stated that the 
actions prohibited by common Article 3 involve conduct of a serious nature. 

On the other hand, although common Article 3 should be understood to apply 
only to serious misconduct, it is undeniable that some of the terms in common Article 3 
are inherently vague. Common Article 3 prohibits “[o]utrages upon personal dignity, in 
particular, humiliating and degrading treatment,” a phrase that is susceptible of uncertain 
and unpredictable application. It is also unclear what precisely is meant by “judicial 
guarantees which are recognized as indispensable by civilized peoples.” 

Furthermore, the Supreme Court has said that in interpreting a treaty provision 
such as common Article 3, the meaning given to the treaty language by international 
tribunals must be accorded “respectful consideration,” and the interpretations adopted by 
other state parties to the treaty are due “considerable weight.” Accordingly, the meaning 
of common Article 3 — the baseline standard that now applies to the conduct of U.S. 
personnel in the War on Terror — would be informed by the evolving interpretations of 
tribunals and governments outside the United States. Many of these interpretations to 
date have been consistent with the reading that we would give to common Article 3. 
Nevertheless, the application of common Article 3 will ereate a degree of uncertainty for 
those who fight to defend us fi'om terrorist attack. 

We believe that the standards governing the treatment of detainees by the United 
States in the War on Terror should be certain, and that those standards should be defined 
by U.S. law, in a manner that will fully satisfy our international obligations. 
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The meaning and application of the vague tenns in common Article 3 are not 
merely academic questions. The War Crimes Act, 18 U.S.C. § 2441, makes any violation 
of common Article 3 a felony offense. 

The difficult issues raised by the Court’s pronouncement on common Article 3 are 
ones that the political Branches need to consider carefully as they chart a way forward 
after Hamdan. We think this, too, is an area that Congress should address. 

•k -k it 

Notwithstanding the problematic aspects of the Court’s opinion I have described, 
the decision in Hamdan gives the political Branches an opportunity to work as one to 
reestablish the legitimate authority of the United States to rely on military commissions 
to bring the terrorists to justice. It is also an opportunity to come together to reaffirm our 
values as a Nation and our faith in the rule of law. 

We in the Administration look forward to working with Congress to protect the 
American people and to ensure that unlawful terrorist combatants can be brought to 
justice, consistent with the Supreme Court’s guidance. I look forward to discussing these 
issues with the Committee this morning. 

Thank you, Mr. Chairman. 

# # # 
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I. Introduction 

Mr. Chairman and Members of the Committee, thank you for the opportunity to 
address the topic of today’s hearing, “Hamdan v. Rumsfeld'. Establishing a Constitutional 
Process.” I hope that my perspective as a participant in setting up military commissions 
and drafting the military commission procedures at issue in Hamdan will assist the 
Committee as it considers legislation in the aftermath of the Supreme Court’s decision. 

As a former government official, I am appearing in my personal capacity, and the 
opinions expressed are solely my own. 1 will address Hamdan briefly and then turn to 
the procedural features of war crimes courts that are essential to justice in the broadest 
sense of the word. ' 

II. Hamdan v. Rumsfeld 

I cannot add much to what others have said about the flaws in the Hamdan decision, 
including the three dissenting Justices. I would, however, point out that the Court 
majority, in its drive to decide the issues in this case, ignored significant decisions made 
by both the Congress and the President. 

Fortunately, the Hamdan majority’s rationale is tied to the text of two provisions of 
title 10, and the separate opinions written by Justices Kennedy and Breyer expressly 
invite additional legislation. For example. Justice Kennedy made clear in his partial 
concurrence that “domestic statutes control this case. If Congress, after due 
consideration, deems it appropriate to change the controlling statutes, in conformance 
with the Constitution and other laws, it has the power and prerogative to do so.” 

Any legislation must be crystal clear and comprehensive, because the Supreme Court 
has been quite assertive in granting hitherto unknown rights to unprivileged belligerents, 
even at the cost of preventing any practical modality of trial for members of ai Qaeda 
who have sworn to wage war against the United States, its government, and its civilians. 
For perhaps the first time in our nation’s history, the Hamdan majority overturned the 


' While I use the terms “war crimes” and “law of war” interchangeably, war crimes are, 
strictly speaking, a subset of violations of the law of war. For example, spying is not a 
war crime but may be triable as a violation of the law of war. 
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President’s decisions as to enemy combatants in the middle of a war. Just two summers 
ago, a similar majority overturned long-standing Supreme Court precedent to grant 
enemy combatants detained by the military overseas the right to bring habeas petitions, in 
the Rasul decision. Of course, last year’s Detainee Treatment Act was an attempt, now 
rendered largely moot hy Hamdan, to rein in some of the avalanche of litigation invited 
by the Rasul decision. 

III. Necessary Features of a War Crimes Court 

The silver lining of Hamdan is that it gives the Congress and the Executive an 
opportunity to work together to specify further the procedures for war crimes 
prosecutions of detainees. Although the possible permutations of fora that could be 
authorized by legislation are limited only by the imagination, there are at least five 
features of any law of war court that are necessary for success. 

Specialized Court First, it is critical to have a specialized law of war court. As I 
will explain, war crimes court procedures need to differ in a few, significant ways from 
the procedures that have grown up around our domestic criminal courts, including courts- 
martial. Because of these differences, it would be inappropriate to shoe-horn war crimes 
trials into domestic criminal courts. The ingrained habits of the domestic criminal courts 
would have a natural tendency to work against the unique features that war crimes 
prosecutions in the war with al Qaeda require. Conversely, there could be a tendency for 
specialized procedures adapted to war crimes prosecutions to be adopted inappropriately 
in domestic criminal proceedings. Also, there is a long history in this country of creating 
specialized courts that are adapted to the subject matter of the cases they will hear. 
Among others, we have specialized courts for bankruptcy, courts for government 
contracts disputes, courts for family issues, traffic courts, and small claims courts. 
Creating a specialized court for violations of the law of war is consistent with this history. 
Indeed, war crimes have always been prosecuted in the United States in specialized 
courts, not in courts of general criminal jurisdiction. 

While trying war crimes by court-martial may have some surface appeal, there are 
significant problems with this approach. The Hamdan Court itself acknowledged that the 
court-martial system and military commissions have significantly different functions. 

The court-martial has been designed to protect United States armed forces personnel in 
their trials for ordinary offenses, where the success of any particular prosecution is not 
likely to be tied to the future safety of our country. Also, the use of courts-martial would 
require drastic modifications. The Uniform Code of Military Justice (“UCMJ”) does not 
contain definitions of war crimes or their elements. The UCMJ requires that courts- 
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martial be convened by the accused’s chain of command, which is not applicable for al 
Qaeda members. And the UCMJ requires that courts-martial panels be drawn from 
personnel in the service member’s unit, which again is not applicable for al Qaeda 
members. Moreover, it could be much more difficult to try war crimes in courts-martial 
than even in federal courts. Retired Major General Michael Nardotti, former Judge 
Advocate Judge General of the Army, in his December 2001 testimony before the 
Subcommittee on Administrative Oversight and the Courts of this Committee, discussed 
some of the hurdles that may bar effective prosecutions in courts-martial, exceeding even 
the requirements of federal district courts. A defendant under the UCMJ must be given 
“police warnings” when he is suspected, not merely when he is in custody, a requirement 
that goes even beyond the Supreme Court’s Miranda decision. There are stricter speedy 
trial requirements and broader pre-trial access to evidence than in the federal criminal 
code. And there is a right to participate in the pre-trial investigation and charging 
process. 

I would add that there is a restrictive bar to hearsay evidence in courts-martial. And 
there is no ability to limit access by an alleged al Qaeda defendant to classified 
information concerning the sources and methods used in acquiring evidence against him. 
Modifying our highly refined court-martial system to work in the context of war crimes 
trials would thus be quite complex and could have many unintended consequences. 

Military Court Second, the law of war court should be a function of the armed 
forces of the United States. The military has the subject matter expertise in the law of 
war to carry out this function. It has custody of the detainees who would be prosecuted 
and the resources to protect the security of the proceedings. Also, looking to history, the 
military has always been the arm of government that has carried out our war crimes 
prosecutions in the past. 

Inclusive Rules of Evidence. Third, the law of war court needs to have broadly 
inclusive rules of evidence that permit a wide variety of information to be heard by the 
factfinder, whose job it is to then weigh the evidence according to its credibility. The 
evidence that the government has available to it in the war with al Qaeda is not always 
going to have the indicia of reliability that we would expect in our domestic criminal 
court proceedings. For example, the evidence may be hearsay, it may not have been held 
in a clear chain of custody, it may include custodial statements from individuals who 
were not given Miranda warnings, and some of the individuals who gave statements may 
not be available. The admissibility of a broader range of evidence has been accepted in 
the international war crimes courts, such as the International Criminal Tribunal for the 
former Yugoslavia, as well as in civil law countries. I do not, however, suggest that the 
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crucial question of the “sufficiency” of evidence for a conviction should ever be altered. 
We could not and should not alter the requirement of “proof beyond a reasonable doubt.” 
But admitting a broader range of evidence, for careful consideration by the factfinder, 
does not change either of these guarantees of an accurate verdict. 

Some may argue that this broader range of evidence should not be admitted. Yet 
rigid application of evidentiary rules that have been developed for prosecuting domestic 
crimes would foreclose most if not all war crimes prosecutions in the war with al Qaeda. 
This is a case where the perfect is the enemy of the good. Surely it is better to have some 
war crimes prosecutions, and the justice that it would bring to both the accused and the 
people of the United States, than simply to detain all enemy combatants for the duration 
of the conflict. 

Protection of Classified Information. Fourth, it is crucial to have enhanced 
provisions for the protection of classified information. A defendant’s cleared counsel 
should be given access to all information pertinent to the trial. But there may be some 
rare but important instances where the defendant cannot be given personal access, 
because it might put in jeopardy another person’s life, or shut down crucial methods of 
monitoring al Qaeda’s ongoing offensive operations. The exclusion of the detainee (but 
not the detainee’s cleared counsel) from access to selected portions of information would 
be permitted only where the presiding officer rules that this is both necessary and 
consistent with a full and fair trial. 

Unlike most prior war crimes trials, which took place after the conflict ended, the war 
crimes prosecutions under discussion may take place while the war with al Qaeda 
continues. This involves not a nation-state but a furtive organization that has few if any 
fixed bases or other physical assets. Information we are able to obtain about al Qaeda is 
thus a principal weapon in the war and typically must be kept classified to have value. 
Because of its ubiquity, classified information is likely to come into play in any war 
crimes prosecution. There is also the problem of “greymail.” Even if the prosecution 
brings a case based only on unclassified information, the accused may well attempt to 
gain access to highly sensitive classified information by calling witnesses or seeking 
documents in an attempt to derail the prosecution. 

Exposing such information to an accused al Qaeda member in the course of a war 
crimes prosecution, even in a closed proceeding, would present great risks to the national 
security. The accused, unlike his counsel, would have little motivation to keep such 
information secret after the proceedings. It is no answer to say that the accused could be 
subject to post-conviction communications monitoring. First, the accused may not be 
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convicted, for any number of reasons. Second, we would not want to have to keep a 
convicted detainee in complete isolation. Third, communications monitoring may not be 
effective, as we have seen in the case of attorney Lynne Stewart, who was convicted of 
helping the jailed terrorist known as the blind Sheikh pass information to his followers. 
Detainees may attempt to misuse the attorney-client privilege to defeat monitoring, both 
pre-and post-conviction, as we have seen in the recently reported efforts by detainees at 
Guantanamo Bay to label information as attorney-client privileged in order to pass 
sensitive information to each other. 

Some will argue that it is impossible to have a perfect trial unless the accused 
personally has access to all evidence, including classified information. But the accused’s 
cleared counsel would have access to all information presented at trial. If there is a 
problem in preparing for cross-examination, counsel can inform the presiding judge. The 
presiding judge would have to assess whether a full and fair trial is possible, in light of 
the nature of the particular evidence presented at a particular trial. Certainly, as we have 
seen over the last several years of litigation in federal court, the Judge Advocates General 
have a tradition of fiercely independent judgment. Sitting as judges presiding over a trial, 
they will exercise the same tradition of integrity. 

The Nuremberg Tribunal permitted trials in absentia, and most courts permit 
defendants to be removed for misconduct (witness the number of times Zacarias 
Moussaoui was removed from his trial). Again, the perfect is the enemy of the good, and 
broad access by the accused to classified information is likely to prevent many war 
crimes prosecutions even from being brought, because of the security risks involved. Is it 
better to have fewer, if any, war crimes prosecutions and the same procedures for access 
to information that we are accustomed to in our domestic criminal courts, or is it better to 
have more war crimes prosecutions along with have specialized procedures that take into 
account the nature of the war with al Qaeda, the crimes committed, and the available 
evidence? I would argue the latter. 

Cleared, Mandatory CounseL Fifth, consistent with the need to limit access to 
classified information is the need for the procedures to specify that the accused be 
represented by counsel who can be cleared to the highest level of classified information 
presented at trial. The accused should not have the right to self-representation. War 
crimes trials will involve a complicated military justice procedural environment, and it 
will be difficult to guarantee a full and fair trial without counsel. In addition, self- 
representation would defeat protections for classified information. 
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To summarize, an effective war crimes court in the war with al Qaeda should have at 
least the following five qualities: 

1 . it should be a specialized court, distinct from other courts; 

2. it should be a military court; 

3. it should have broadly inclusive evidentiary rules; 

4. it should have special procedures for the protection of classified information; and 

5. it should require that the accused be represented by cleared defense counsel. 

IV. Legislative Recommendations 

We are obviously not writing on a blank slate, and there is an existing forum that has 
all of the above qualities - the military commissions that were established prior to the 
Supreme Court’s ruling in Hamdan. The President’s Military Order, Military 
Commission Order No. 1, and the implementing Military Commission Instructions set up 
a comprehensive system for the conduct of military commission proceedings, from the 
definition of crimes to the processing of appeals. They already take into account the 
practical issues that Justice Kennedy emphasized in his partial concurrence. The 
Department of Defense has spent nearly five years creating and refining the system. 

The Congress may of course modify through legislation any particulars of the 
existing military commission process. It may be advisable to revisit certain structural 
issues, such as the appointment of military judges and the appellate process, to address 
concerns about independence. It will be critical for any new legislation to clarify the 
Detainee Treatment Act to prevent premature habeas petitions and to include a 
requirement for detainees to exhaust their remedies within DoD before seeking habeas 
relief. Given the Supreme Court’s desire for unequivocal legislative statements in this 
area, I would recommend specific statutory authorization for the crimes and elements to 
be tried by military commission, perhaps by codifying Military Commission Instruction 
No. 2, “Crimes and Elements for Trials by Military Commission.” Among other things, a 
statutory imprimatur would address the authority of military commissions to try 
conspiracy. As part of any codification of military commission procedures, I recommend 
modifying Article 21 and Article 36 of the UCMJ to make clear that the military 
commission procedures established by Congress are not subject to challenge on the 
grounds that they differ from procedures that may be required for courts-martial or that 
they are allegedly inconsistent with the laws of war. Congress should also consider 
addressing the procedures by which unprivileged belligerents are held in long-term 
detention, perhaps by codifying, with any necessary modifications, the Combatant Status 
Review Tribunal and Administrative Review Board processes at Guantanamo Bay. 
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In fact, the “Unprivileged Combatant Act,” introduced by the Chairman on June 29 
and referred to the Senate Armed Services Committee, contains almost all of the five key 
war crimes court features I have discussed. It provides statutory authorization for the 
Department of Defense to conduct military commissions; it contains a broadly inclusive 
evidentiary standard; it restricts the dissemination of classified information to individuals 
with clearances; and it mandates clearances for defense counsel (but does not expressly 
require defense counsel). Among other things, it also requires that military judges 
preside over military commissions, provides for appellate review by the United States 
Court of Appeals for the Armed Forces, and codifies the Military Commission Instruction 
on the elements of war crimes. While the legislation may need some adjustments - 
including to take into account the specific holdings of Hamdan and to refine the 
procedures for long-term detention of enemy combatants - 1 believe it is an excellent first 
step towards a legislative response to Hamdan. 

V. Conclusion 

The Supreme Court’s decision in Hamdan gives the Congress and the Executive 
Branch the opportunity to work together to create a more solid legislative basis for war 
crimes trials in the war with al Qaeda. Critical aspects of any war crimes trial procedure 
include a specialized, military court; broad admissibility of evidence; strengthened 
protection for classified information used in trials; and mandatory, cleared counsel for 
defendants. The existing military commission system, with appropriate modifications by 
Congress, is ideally suited to trying law of war violations in the war with al Qaeda. 

There is no reason to start from scratch and throw the baby out with the bath water. 

Mr. Chairman and Members of the Committee, 1 would be delighted to answer your 
questions. 
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Testimony of Daniel P. Collins 
before the Senate Committee on the Judiciary 
July 11,2006 

Chairman Specter, Senator Leahy, and Members of the Committee, I am grateful for the 
opportunity to testify before you today. The extent to which the use of military commissions 
remains available as a tool for prosecuting terrorists and other unlawful combatants in the 
ongoing War on Terror is an important issue that warrants this Committee’s prompt attention. 

The Supreme Court's recent decision in Hamdan v. Rumsfeld, 548 U.S, , slip op. (Jun. 29, 

2006). cast.s considerable doubt on the continued practical utility of such commissions, and 1 
thank the Committee for moving expeditiously to examine this vital subject. 

My perspective on these matters is informed by my service over the years in various 
capacities in the Justice Department. Most recently, I served from June 2001 until September 
2003 as an Associate Deputy Attorney General (“ADAG”) in the office of Deputy Attorney 
General Larry Thompson. I also served, from 1992 to 1996, as an Assistant United States 
Attorney in the Criminal Division of the U.S. Attorney’s Office for the Central District of 
California in Los Angeles, And prior to that, I had served from 1989 to 1991 as an Attorney- 
Advisor in the Office of Legal Counsel in Washington, D.C. 1 am now back in private practice 
in Los Angele.s, and in that capacity, I filed an amicus curiae brief in support of the Government 
in Hamdan. on behalf of an association known as “Citizens for the Common Defence.” I 
emphasize, however, that the views 1 offer today are solely my own. 

In Hamdan, a majority of the Supreme Court held that (1) it had jurisdiction to determine 
the merits of Hamdan’s claims, notwithstanding the enactment of the Detainee Treatment Act of 
2005 (DTA) or principles of abstention; (2) the procedures established for Hamdan’s 
commission violated the requirement of Article 36(b) of the Uniform Code of Military Justice 
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( UCMJ). 1 0 U.S.C. § 836(b), which provides that rules of procedure for military tribunals “shall 
be uniform insofar as practicable”; and (3) the deviations from court-martial structure and 
procedure in Hamdan’s commission rendered it a tribunal that was not “regularly constituted” 
within the meaning of common Article 3 of the Geneva Conventions (which the Court held 
applicable to the conflict with al Qaeda in Afghanistan). I believe that the resulting state of the 
law is highly unsatisfactory, and threatens to eliminate the practical usefulness of military 
commissions as an option in combating the sort of elusive enemy that an organization like al 
Qaeda represents. In my view, Congress should move promptly to overrule each of these three 
holdings by statute. 

Before turning to the specific subjects that 1 believe Congress should address by 
legislation, I wish to emphasize two very important aspects of the Court’s opinion that should not 
be overlooked. 

First , the Court’s invalidation of the existing military commission structure and 
procedures does not rest upon any finding of a constitutional violation. Qn the contrary, the 
Court held only that “the military commission convened to try Hamdan lacks power to proceed 
because its structure and procedures violate both the UCMJ and the Geneva Conventions.” Slip 
op. at 2 (emphasis added). Indeed, Justice Breyer’s concurring opinion (which was joined by 
three other concurring Justices) explicitly states that ”[n]olhmg prevents the President from 
returning to Congress to seek the authority he believes necessary.” Slip op. at 1 (Breyer, J., 
concurring) (emphases added). Justice Kennedy’s concurring opinion likewise states that 
“domestic statutes control this case” and that “[i]f Congress, after due consideration, deems it 
appropriate to change the controlling statutes, in conformance with the Constitution and other 
laws, it has the power and prerogative to do so.” Slip op. at 2 (Kennedy, J., concurring). And 
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again, in a portion of his concurring opinion joined by three other concurring Justices, Justice 
Kennedy reiterates that “[bjecause Congress has prescribed these limits, Congress can change 
them, requiring a new analysis consistent with the Constitution and other governing laws.” Id. at 
18.' Because no constitutional violation was found by any of the Justices, there is nothing in 
Hamdaii that this Congress does not have the power to fix. 

Hamdan thus represents the Supreme Court’s judgment as to the current state of the law, 
and as such, it must be respected and adhered to unless and until Congress changes the 
applicable law. But in making the policy judgment as to whether the law should be changed. 
Congress can and should undertake its own independent examination of the matter and decide for 
itself whether the rules announced by the Court ought to be retained. 

Second , it should be noted that no member of the Hamdan Court questioned the premise 

that the current conflict with al Qaeda was in fact an armed conflict within the meaning of the 

law of war and that it was sufficient to call into play the war powers of the President and 

Congress. On the contrary, the Court stated that it did “not question the Government’s position 

that the war commenced with the events of September 1 1, 2001,” slip op. at 35 n.31, and that it 

assumed that the September 18. 2001 Authorization for Use of Military Force (AUMF) 

•'activated the President’s war powers,” id. at 29. This point is critically important. In discussing 

the subject of how to confront and disable al Qaeda, too many people seem to view the “war on 

ten or” as being a “war” only in the rhetorical sense, like the “war on drugs” or the “war on 

' Justice Kennedy’s reference to “other laws” and “other governing laws” is somewhat puzzling. In the 
second quotation, the reference to “other governing laws” can be understood as referring to other laws 
that Congress leaves undisturbed and that, together with any new standards, would thereafter govern 
military commi.ssions. Slip op. at 1 8 (Kennedy, J,, concurring). The first quotation — in a portion of 
Justice Kennedy's concurrence that is joined by no other Justice — is more difficult to comprehend, 
because it almost seems to suggest that Congress’ power to “change the controlling statutes” must be “in 
conformance with the Constitution anrf other laws.” Slip op. at 2 (Kennedy., J., concurring) (emphasis 
added). I am aware of no source of law other than the Constitution that can ultimately purport to limit the 
Congress’ power to “change the controlling statutes.” 
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poverty,” and as a result, they fall back on law-enforcement models for fighting these terrorists. 

It is, I think, significant that no member of the Court questioned the applicability of a military 
model, calling forth military powers, including the power to use military tribunals. To be sure, 
criminal prosecution of individual suspects in Article 111 courts also remains an available option, 
bui nothing in the numerous opinions in Hamdan in any way suggests that the option of military 
tribunals cannot also be retained as an appropriate tool. 

In light of the fact tliat the Hamdan Court did not question the propriety of using military 
tribunals against members of al Qaeda who violate the laws of war, 1 can think of no good reason 
why the Congress would not choose to retain this important tool as an additional arrow in the 
quiver in fighting this elusive and intractable enemy. 

With those observations in mind, 1 would like to address the question of a possible 
legislative response to Hamdan. There is, 1 think, little doubt that Congress should act, and 
should act promptly, to overrule this decision by statute. The form of military commission left in 
place by the Court is of so uncertain a character as to be of little utility. Under Hamdan, 
commission procedure may deviate from courts-martial procedure, but only if the departure is 
"tailored to the exigency that necessitate.'; it,” Slip op. at 56 (emphases added). How much 
■■tailor(ing]” is required? What “cxigenc[ies]” will permit a departure? How much of a 
•■necessit[y I” for a departure must be shown? The only thing I can say for certain about the 
meaning of these terms is that they are sure to be a .source of future litigation. Likewise, the 
structure and regulation of the commission may deviate from those for courts-martial, but ‘“only 
if some practical need explains [the] deviations from court-martial practice.’” Slip op. at 70 
(quoting slip op. at 1 0 (Kennedy, J., concurring)). In his separate concurring opinion (joined in 
this portion by three other .lustices), Justice Kennedy suggested that the sort of “practical needs” 
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that might justify deviations from court-martial “structure, organization, and mechanisms” (as 
well as court-martial procedures) include “logistical constraints, accommodation of witnesses, 
security of the proceedings, and the like, not mere expedience or convenience,” Slip op. at 10 
(Kennedy. J., concurring). I would not envy the Defense Department and Justice Department 
officials who might be tasked with implementing these vague lines. Is a deviation from court- 
martial procedure that is designed to accommodate the convenience of a witness a permissible 
"accommodation of witnesses” or is it a forbidden invocation of “mere . . . convenience”? 

Because Hamdan leaves so much uncertainty hovering over the extent to which military 
commissions may and may not deviate from courts-martial, their practical utility as an additional 
tool in the arsenal is greatly diminished. Congress can, and should, act so as to remove this 
uncertainty, and to preserve this additional mechanism for fighting against the sort of 
unconventional enemy that al Qaeda represents. 

In particular, 1 recommend that Congress craft legislation to address four particular points 
raised by the Court's opinion in Hamdan. 

First. Article 36 of the UCMJ should be amended to eliminate the requirement (as 
construed in Hamdan) that military-commission procedure must conform to that of courts- 
martial "insofar as practicable.” 10 U.S.C. § 836(b). As 1 have just explained, the resulting 
current uncertainty surrounding the “practicability” determination is likely sufficiently great as to 
deprive military commissions of much of their practical utility. The Hamdan uniformity-insofar- 
as-practicable standard thus, in my view, should be rejected. The more difficult question is 
defining what should replace this standard. There are two aspects to this question, one of which 
is easier than the other. 
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One (hopefully less controversial) aspect relates to the preservation of some substantial 
measure of flexibility in the fashioning of military commission procedure. In Madsen v. 

Kimella, 343 U.S. 34 ! , 347-48 ( 1 952), the Supreme Court surveyed the then-existing landscape 
of the use of military commissions and noted that “[njeither their procedure nor their jurisdiction 
has been prescribed by statute,” but instead “has been adapted in each instance to the need that 
called it forth.” The need for the sort of flexibility thus highlighted is, if anything, greater in the 
context of an armed conflict with a secretive, unconventional, and fanatical enemy, such as al 
Qaeda, that is by its very nature organized around, and committed to, a policy of gross violations 
of the laws of war. To preserve this flexibility, both in reality as well as in theory. Congress 
should not require the President (as the Supreme Court seems to have done in Hamdan) to 
individual ly justify to a court each and every deviation from court-martial procedure. That is, 
there should be a very substantial residuum of Presidential discretion to set military commission 
procedure that (except as may be required by the Constitution) is not subject to judicial second- 
guessing. Cf. Hamdan, slip op. at 60 (stating that, because of the existing difference in language 
between Article 36(a) and Article 36(b), “[w]e assume that complete deference is owed [to] 
determination[s]” under Article 36(a), not under Article 36(b)) (emphasis added), 

At the same time, Congress may wish to specify certain procedural minima from which 
no derogation will be permitted (or will be permitted only on certain conditions). Should 
Congress do so. however, i would strongly urge that it resist the temptation to micro-manage 
militaiy commission procedure in advance, thereby eliminating the very flexibility that makes 
this tool so important. Any statutorily specified minima should be narrowly drawn to specify 
only those procedures that are categorically essential. Cf. note 3 infra. 
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There is one other point 1 wish to make on this issue of replacing the uniformity-insofar- 
as-practicable standard with an approach that relies on Presidential discretion (subject perhaps to 
certain statutory minima). Although the Court formally reserved any ruling as to whether the 
current military commission procedures violate the separate requirement in Article 36(a) that 
such procedures may not be “contrary to or inconsistent with” the terms of the UCMJ, see slip 
op. at 59, 61. prudence would dictate that, if Article 36(b) is amended to give the President the 
sort of discretion described here, an appropriate conforming amendment should be made to 
Article 36{a) so as to ensure that the degree of discretion intended to be conferred by the 
amendment to Article 36(b) is properly effectuated. 

Second . Congress should adopt a new provision of law that eliminates the uncertainty and 
reduced flexibility occasioned by the Hamdan Court’s reliance upon common Article 3 of the 
Geneva Cojiventions. As Justice Kennedy’s concurring opinion makes clear, the Court relied 
uptm common Article 3 to, in effect, create with respect to the issues of commission structure 
and organization a uniformity-insofar-as-practicable standard that “parallels the practicability 
standard’’ that Article 36(b) imposes with respect to procedure. Slip op. at 1 0 (Kennedy, J., 
concurring). Congress has the power to overturn this holding and should do so. 

The Court in Hamdan construed Article 3’s requirement of a “regularly constituted” 
tribunal to mean a tribunal “‘established and organized in accordance with the laws and 
procedures already in force in a country,’” and it held that the current commissions were not 
such tribunals because “[a]s Justice Kennedy explains, .,.‘[t]he regular military courts in our 
system are the courts-martial established by congressional statutes.’" Slip op. at 69-70 (quoting 
slip op. at 8 (Kennedy, J.. concurring)). Again relying upon Justice Kennedy’s concurring 
opinion, the Court stated that a military commission “‘can be “regularly constituted” by the 
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sUmdaj'ds of our military Justice system only if some practical need explains deviation from 
court-martial practice.’” Slip op. at 70 (quoting slip op. at 10 (Kennedy, J., concurring)). This 
was true, .lustice Kennedy explained in his separate opinion, because “courts-martial provide the 
relevant benchmark” for assessing the “level of independence and procedural rigor that Congress 
has deemed necessary, at least as a general matter, in the military context.” Slip op. at 10 
(Kennedy, J., concurring). Thus, “a military commission like the one at issue — a commission 
specially convened by the President to try specific persons without express congressional 
authorization — can be ‘regularly constituted’ by the standards of our military Justice system only 
if some practical need explains deviations from court-martial practice.” Id. (emphasis added). 

Because Congress has the authority to set “the standards of our military justice system” 
and to define which tribunals have “express congressional authorization” and which may be 
established pursuant to “congressional statutes,” it necessarily has the power, by statute, to 
establish that military commissions are henceforward “regularly constituted” within the meaning 
ofeommon Article 3. Note that, by doing so. Congress would not have to directly challenge the 
Court's conclusion that common Article 3 applied in the first place. Cf. slip op. at 42-44 
(Thomas, ,l„ dissenting),^ 

There are a variety of ways in which Congress could effectuate this. One might be to 
provide explicitly by statute that the use of military commissions is authorized to try any law-of- 


" The Court has held that “‘an Act of Congress ... is on a full parity with a treaty, and that when a statute 
which is subsequent in time is inconsistent with a treaty, the statute to the extent of conflict renders the 
treaty null.'” Breard v. Greene, 523 U.S. 371, 376 (1998) (per curiam) (quoting Reid v. Covert, 354 U.S. 
1 . 1 8, ( 1 957) (plurality opinion)). Congress may thus depart by statute from the Court’s interpretation of 
Article 3, and that departure will be binding on the domestic courts to the degree of the resulting conflict, 
but that manner of procedure may not eliminate issues (diplomatic and otherwise) related to what may be 
claimed (under the Court’s construction of Article 3) is a resulting international-law violation. As I have 
explained, however, congressional action to provide the authority to make military commissions be 
"regularly constituted” would be consonant with the Court’s construction of Article 3, not contradictory 
to il. 
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war violation (or any other offense made triable by statute before a military commission) 
committed by any unlawful combatant against whom the President has been congressionally 
authorized to use military force. As applicable in the immediate context, the basic concept 
would be that any unlawful combatant who is on the opposing side of the armed conflict 
recognized by the September 18, 2001 AUMF should be expressly statutorily eligible for trial by 
military commission for any law-of-war violations or any eligible statutory violations. Any 
necessary conforming amendment to Article 21 of the UCMJ should also be made.^ 

Third , although Justice Stevens did not gamer a majority for his view that conspiracy is 
not a recognized violation of the law of war, slip op. at 3 1 -49 (opin. of Stevens, J.), Congress 
may wish to clarify the uncertainty created by this discussion. Cf. slip op. at 20 (Keimedy, J., 
concurring) (declining to address the merits of this issue one way or the other). Under our 
Constitution, whether conspiracy is an offense under the laws of war is not a matter to be settled 
in the final instance by international consensus; on the contrary, the Constitution squarely grants 
to Congress the ultimate power to “define and punish ... Offences against the Law of Nations.” 
U.S. Const., art. I, § 8, cl. 10 (emphasis added). 

Fourth . Congress should revise the applicable judicial review provisions (which had been 
amended in the Detainee Treatment Act, but in a manner that the Court determined not to be 
fully effective to pending cases), so as to eliminate the sort of pre-judgment review of military 
proceedings that occurred in Hamdan. Congress should make the necessary amendments to 
ensure that, except to the extent the Constitution may otherwise require, any further review of 

Although a majority of the Court did not Join that portion of Justice Stevens’ opinion that addressed the 
question whether the procedures of the commissions afforded “‘all of the judicial guarantees which are 
recognized as indispensable by civilized peoples,”’ slip op. at 70-72 (opin. of Stevens, J.) (quoting 
common Article 3), to the extent that Congress seeks to operate within the confines of common Article 3 
rather than to reject it, see supra note 2, it may wish to express its view by statute as to which procedures 
are “indispensable” in that sense. 
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military commissions, including in pending cases, is “channeled . . . exclusively through a single, 
poslverdict appeal to Article 111 courts” as envisioned in the DTA. Slip op. at 24 (Scalia, J., 
dissenting). 

* * * 

In closing, I wish to thank the Committee for moving promptly to address this very 
important subject. The decision in Hamdan leaves the applicable law in is a highly undesirable 
state, and the Congress should move promptly to reject the decision’s central holdings. 

1 would be pleased to answer any questions the Committee might have on this subject. 
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STATEMENT OF DANIEL J. DELL’ORTO 
PRINCIPAL DEPUTY GENERAL COUNSEL 
OFFICE OF GENERAL COUNSEL 
U.S. DEPARTMENT OF DEFENSE 

BEFORE THE COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

HEARING ON THE SUPREME COURT’S DECISION 
IN HAMDAN v. RUMSFELD 

Thank you, Mr. Chairman, Ranking Member Leahy, and Members of the 
Committee. On behalf of the Department of Defense, please allow me to express my 
gratitude for the opportunity to appear before you today, and for the prompt and careful 
consideration by the Committee of necessary measures in response to the Supreme 
Court’s decision in Hamdan v. Rumsfeld. 

I join whole-heartedly in Mr. Bradbury’s statement and add just a few words of 
my own. The United States military has convened criminal tribunals other than courts- 
martial since the days of the very first Commander-in-Chief, George Washington. From 
the Revolutionary, Mexican-Araerican and Civil Wars on through World War II and the 
present, our nation and its military have considered these tribunals an indispensable tool 
for the dispensation of justice in the chaotic and irregular circumstances of armed 
conflict. The military commission system reviewed by the Court in Hamdan fits squarely 
within this long tradition. 

Tradition, however, is not the only justification for employing criminal 
adjudication processes other than courts-martial in times of armed conflict. Alternative 
processes are necessary to avoid the absurd result of adopting protections for terrorists 
that American citizens do not receive in civilian courts. 


VerDate Nov 24 2008 


11:01 Apr 27, 2009 Jkt043111 PO 00000 Frm00190 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN:CMORC 



187 


The court-martial system is not well known or understood outside the military. 
One common misperception is that courts-martial must necessarily render a lesser form 
of justice because they fall outside the judicial branch. But the opposite is actually true. 
To protect in court those who protect us in battle, and to avoid even the appearance of 
unlawful command influence, courts-martial are more solicitous of the rights of the 
accused than our civilian courts. 

For every court-martial rule that is arguably less protective of the accused than its 
civilian analogue, there are severed that are indisputably more protective. For example, 
legal counsel is provided without cost not just for the indigent, but for all. The rights to 
counsel and against self-incrimination are afforded earlier in the military justice system 
than in civilian practice. Instead of indictment by grand jury, which convenes in secret 
without the defendant and defense counsel, the military justice system requires for a 
general court-martial a thorough and impartial investigation open to the public and the 
media, at which the accused and defense counsel may conduct pre-trial discovery and call 
and cross-examine witnesses. The court-martial process allows open and full discovery 
of the government’s information by the accused, a process more open and automatic than 
discovery in civilian criminal prosecutions. The speedy trial rules are stricter in the 
military justice system than in the civilian system. The statute of limitations that applies 
to most military offenses is shorter than the federal statute for terrorism offenses. And 
the rules for exclusion of evidence are more generous toward the accused than their 
civilian counterparts. 

While tradition and common sense therefore provide strong support for alternative 
adjudication processes for terrorists and other unlawful enemy combatants, military 
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necessity is perhaps the strongest reason of all. It is simply not feasible in time of war to 
gather evidence in a manner that meets strict criminal procedural requirements. Service 
personnel are generally not trained to execute military combat and intelligence missions 
while simultaneously adhering to law enforcement standards and constraints. Asking our 
fighting men and women to take on additional duties traditionally performed by police 
officers, detectives, evidence custodians and prosecutors would not only distract from 
their mission, but endanger their lives as well. 

Intelligence gathering would also suffer terribly. It would greatly impede 
intelligence collection essential to the war effort to tell detainees before interrogation that 
they are entitled to legal counsel, that they need not answer questions, and that their 
answers may be used against them in a criminal trial. Similarly, full application of court- 
martial rules would force the government either to drop prosecutions or to disclose 
Intelligence information to our enemies in such a way as to compromise ongoing or 
future military operations, the identity of intelligence sources, and the lives of many. 
Military necessity demands a better way. 

As Mr. Bradbury stated, the Hamdan decision provides Congress and the 
President an opportunity to address these critical matters together. We look forward to 
working with you. 

Thank you, Mr. Chaimian. 
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Are Bush’s Military Commissions Necessary? 

By Bruce Fein* 

Congress should reject President George W. Bush’s plea to authorize military 
nmissions to try noncitizen illegal combatants for war crimes when they are already 
mobilized indefinitely at Guantanamo Bay. 

In Hamdan v. Rumsfeld (June 29, 2006), the United States Supreme Court held 
t the President’s order creating such commissions in the aftermath of 9/1 1 violated 
;h the Uniform Code of Militaiy Justice (UCMJ) and the Geneva Conventions because 
structural and procedural deficiencies. But as Justice Stephen Breyer emphasized in a 
icurring opinion, nothing in Hamdan “prevents the President from returning to 
ngress to seek the authority he believes necessary [for military commissions].” 

Hamdan itself combined with testimony of then Assistant Attorney General (and 
w Secretary for Homeland Security) Michael Chertoff disprove the need for military 
nmissions bereft of core procedural safeguards to try war crimes, such as a prohibition 
secret or unsworn evidence. Customary courts-martial following the UCMJ are up to 
I task. 

Neither speedy punishment nor national security justifies military commissions, 
the leisurely proceedings against Hamdan corroborate. In November 2001, during 
stilities between the United States and the Taliban, Hamdan was captured by militia 
ces and turned over to the U.S. military. In June 2002, he was transported to 
antanamo Bay for indefinite detention as an enemy combatant, a status later confirmed 
a Combatant Status Review Tribunal. Hamdan has never questioned the 
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Government’s power to detain him for the duration of active hostilities. Even if acquitted 
of war crimes, he would not go free. 

Over a year after arriving at Guantanamo, President Bush identified Hamdan as 
eligible for trial by military commission for then-unspecified crimes. After another year 
elapsed, Hamdan was charged with one count of conspiring with A1 Qaeda members to 
commit murder and terrorism. In furtherance of the conspiracy, Hamdan allegedly acted 
as Osama bin Laden’s body guard and driver; transported weapons for A1 Qaeda; drove 
bin Laden to terrorist training camps; and, received weapons training there. 

A military commission did not convene on a battlefield to try Hamdan for war 
crimes based on fresh evidence. It convened years after the alleged wrongdoing and 
distant from any war zone. Moreover, a trial of Hamdan pursuant to the UCMJ in a 
Guantanamo facility would not create the safety risks to a surrounding community as 
would a trial in a civilian courtroom. In testimony before the Senate Judiciary 
Committee on November 28, 2001, then Assistant Attorney General Chertoff 
hypothesized but one example of a safety need for a military commission that bears no 
resemblance to Hamdan’s situation: “If it were to turn out that we apprehended 50 A1 
Qaeda terrorists in the field in Afghanistan, the President might well wonder whether if it 
made sense from the standpoint of our national security to bring those people back to the 
United States, put them in a courtroom in New York or Washington or in Alexandria and 
try them. I think as we sit here now there is still a conflict going on in a prisoner-of-war 
camp in Afghanistan, where some of the people who have been apprehended apparently 
seized the camp and are now trying to fight with the Northern Alliance. So plainly that is 
an instance in which the President could well determine that while we have jurisdiction to 
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bring these people back and try them domestically, it makes no sense to do so when we 
can also try them for violation of the laws of war under the well-accepted principle of 
military commissions.” 

Secretary Chertoff added, however, that “our [regular] legal system is terrific and 
can handle these [terrorism] cases,” and, “that the history of this Government in 
prosecuting terrorists in domestic courts has been one of unmitigated success and one in 
which the judges have done a superb job of managing the courtroom and not 
compromising our concerns about security and our concerns about classified 
information.” 

President Bush’s military commissions should continue to be rejected by 
Congress because they gratuitously create unreasonable risks of erroneous convictions 
without advancing the safety of the American people. If the President has his way, the 
accused and his civilian counsel would be excluded from, and precluded from learning 
what evidence was presented during, any part of the proceedings that the presiding officer 
closes. Grounds for closure would “include the protection of information classified or 
classifiable....; information protected by law or rule from unauthorized disclosure; the 
physical safety of participants in Commission proceedings, including prospective 
witnesses; intelligence and law enforcement sources, methods, or activities; and other 
national security interests.” Further, unsworn and coerced testimony would be 
admissible in addition to hearsay. 

In contrast, trial by courts-martial under the UCMJ would prohibit secret evidence 
and require sworn testimony. The reliability of verdicts compared with military 
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commissions would be sharply advanced. And the Government invariably wins when 
justice is done. 

*Bruce Fein is a constitutional lawyer and international consultant with Bruce 
Fein & Associates and The Lichfield Group. 
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754 words - c. 5 mins. 

Statement of U.S. Senator Russell D. Feingold 
Senate Judiciary Committee Hearing on 
“Hamdan v. Rumsfeld’. Establishing a Constitutional Process” 
July 11, 2006 

Mr. Chairman, thank you for holding this hearing. 


The Supreme Court’s decision striking down the 
President’s military commissions is yet another major 
rebuke to an Administration that has too often 
disregarded the rule of law. The Supreme Court has 
once again affirmed that detainees must be accorded 
basic rights and treated humanely, pursuant to U.S. law 
as well as universally respected international standards. 

Throughout our history, the courts have often given 
great deference to the executive branch during times of 
war, but there are some actions that simply go too far. 
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It is a testament to our system of government that the 
Supreme Court stood up against this Administration’s 
overreaching. We are fortunate to live in a country 
where the checks and balances in government are real. 

Mr. Chairman, in the case of the treatment of detainees, 
this Administration has disregarded in many instances 
its own experts - military attorneys and other experts 
within the executive branch who tried to object to 
radical policies regarding military commissions, 
interrogation techniques and other actions. The 
Administration’s extreme theories of executive power, 
its unilateral approach and its refusal to listen to any 
dissent have been entirely counter-productive and have 
harmed our relations around the world, weakening us 
in the fight against al Qaeda and its allies. 
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If this Administration had not argued that detainees 
were not subject to the Geneva Conventions, if this 
Administration had not argued that detainees had no 
right to counsel or to make their case in federal court, if 
this Administration had not insisted on trying those few 
detainees who are charged with crimes in tribunals 
lacking basic due process, if this Administration had not 
sought to exploit every ambiguity in the law to justify its 
unprecedented actions, we would not be where we are 
today. 

Now, in the aftermath of the Hamdan decision, we are 
faced with an important question, one that Congress 
and the President should have worked together to 
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answer four years ago: How do we try suspected 
terrorists captured overseas? 

There is one option that would allow trials to begin 
immediately, without further legislation, and with the 
least likelihood of further, successful legal challenges. 
The Supreme Court said very clearly that the President 
already has the authority to move forward under the 
long-established military system of justice, a system that 
has rules for dealing with classified evidence. In fact. 
Justice Kennedy in his concurrence seemed to suggest 
that might be our best option when he said: “The 
Constitution is best preserved by reliance on standards 
tested over time and insulated from the pressures of the 
moment.” 
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So a threshold question, before we consider drafting 
legislation to authorize any new form of tribunal, is 
whether there are reasons why we can’t or shouldn’t 
use the existing military justice system. And let me just 
say, for supporters of the Administration to suggest that 
this option just amounts to “giving terrorists the same 
rights and privileges as our own brave soldiers” is 
offensive and misses the point. 

However we move forward, the individuals held at 
Guantanamo Bay should be tried in accordance with 
our fundamental American values and the laws of war. 
Unfortunately, we have already heard some members of 
Congress argue that Congress should simply authorize 
the President’s existing military commission structure. 
That would be a grave mistake. For one thing, it would 
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surely be subject to further legal challenge, and would 
likely squander another four years while cases work 
their way through the courts again. Let’s learn the 
lesson that the Supreme Court has taught us in Hamdan 
and move forward with respect for the rule of law. We 
can and must fight terrorism aggressively without 
compromising fundamental American values. 

Mr. Chairman, in closing let me do something I don’t 
do very often - and that is quote John Ashcroft. 
According to the New York Times, at a private meeting 
of high-level officials in 2003 about the military 
commission structure, then-Attorney General Ashcroft 
said: “Timothy McVeigh was one of the worst killers in 
U.S. history. But at least we had fair procedures for 
him.” 
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How the Congress proceeds in the wake of the Hamdan 
decision will say a lot about how it views the 
fundamental principles that make this country great. 
Thank you again for holding this hearing so we can 
start that discussion. 
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Major General John L. Fugh, USA (Ret.) 

Rear Admiral Donald J. Guter, USN (Ret.) 

Rear Admiral John D. Hutson, USN (IteT.) 
Brigadier General David M. Brahms, USMC (Ret.) 
Brigadier General James Cullen, USA (Ret.) 


July 10, 2006 


The Honorable Arlen Specter, Chairman 
The Honorable Patrick Leahy, Ranking Member 
Senate Judiciary Committee 
Washington, DC 20510 


Dear Chairman Specter and Senator Leahy: 


In the wake of the Supreme Court’s decision in Hamdan v. Rumsfeld, some coiiunentators posit a 
stark choice between trials of accused terrorists in civilian courts and providing Congressional 
authorization for the deeply flawed military commissions that the administration established in 
2001 and that the Court rejected in Hamdan. 

We are writing to say that there is a better way — a middle ground consistent with America’s 
interests, our values, and our laws. It is to bring accused terrorists to justice in military trials 
based on the Uniform Code of Military Justice (UCMJ) and Manual for Courts Martials (MCM). 

As Congress considers its response to the Hamdan ruling, it should start from the premise that 
the United States already has the best system of military justice in the world. That system would 
provide the government with the tools and the flexibility it needs to prosecute accused terrorists 
through time-tested proceedings that protect sensitive information. It would ensure that military 
judges, prosecutors and defense counsel work within an established system of justice that affords 
clarity on laws, rules and procedures. It would give the victims of terrorism the justice that they 
deserve, while underscoring our Nation’s respect for the rule of law and avoiding the questions 
of legitimacy that have embroiled the military commissions in litigation for the past four and a 
half years. If we use this system now, we will be well on our way to prosecuting the worst of the 
worst in our custody. 

It is possible that Congress may want to consider narrowly-targeted amendments to enhance the 
already strong protections of classified evidence in the UCMJ and to accommodate specific 
difficulties in gathering evidence during the time of war. But the core American values that are 
incorporated in the UCMJ and highlighted by the Supreme Court in the Hamdan decision need to 
be preserved: defendants must be able to see and rebut all of the evidence against them; 
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defendants must not be shut out of portions of the trial; and, defendants must be assured access to 
an independent and impartial court of review. 

Throughout our Nation’s history, both military commissions used to try enemies captured in war, 
and courts-martial used to try our own personnel, have applied the same basic procedures. It is 
precisely that fact — our longstanding promotion of the basic rights of all persons, including 
even our worst and most vicious enemies — that makes our country worth fighting for and 
distinguishes us from the terrorists. 

As retired judge advocates, we also strongly support the universal application of Common 
Article 3 of the Geneva Conventions. 

Common Article 3 of the Geneva Conventions provides the basic protections of humane 
treatment and fair justice that apply to all persons captured in an armed conflict — and 
specifically those who fall outside the other, more extensive coverage of the Conventions. The 
United States military has abided by the basic requirements of Common Article 3 in every 
conflict since the Conventions were enacted — in the Vietnam War, in Korea, and in two 
conflicts with Saddam Hussein’s Iraq. In each case, we applied the Geneva Conventions even to 
enemies that systematically violated the Conventions in their own actions. Congress, after 
considered debate, made violations of Common Article 3 a war crime in our country’s criminal 
code. Last year. Congress made clear again that no person may be subjected to cruel, inhuman 
or degrading treatment, the type of conduct prohibited by Common Article 3. Our respect for, 
and application of, these universally applicable requirements of humane treatment protect our 
own soldiers as much as it protects our enemies. It is, after all, our troops who are forward 
deployed now and will likely be in the future. For this reason, from boot camp to officer 
schools, every sailor, soldier, airman, and Marine learns that the rules of humane treatment 
embodied in Article 3 of the Geneva Conventions are part of the core ethic of our armed forces 
and the highest law of our land. We sincerely hope that Congress takes no action to confuse the 
message our men and women in uniform have long received about this important standard. If we 
eliminate the applicability of Common Article 3 ’s protections, it opens the door for our enemies 
to do the same. 

It is time to replace trials of military commissions with a legitimate system to try accused 
terrorists. The UCMJ and MCM provide the model. We are fortunate already to have this tried 
and true system, which should be used to bring terrorists to justice, to showcase our respect for 
the rule of law and fundamental fairness, and to restore our moral authority at home and abroad. 

We urge your consideration of these views on this matter. 

With respect. 

Major General John L. Fugh, USA (Ret.) 

Rear Admiral Donald J. Guter, USN (Ret.) 

Rear Admiral John D. Hutson, USN (Ret.) 

Brigadier General David M. Brahms, USMC (Ret.) 

Brigadier General James Cullen, USA (Ret.) 
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Harold Hongju Koh 

Dean and Gerard C. & Bernice Latrobe Smith Professor of International Law 

Yale Law School 

Statement before the Senate Committee on the Judiciary 
regarding 

Hamdan v. Rumsfeld-. Establishing a Constitutional Process 
July 11, 2006 

Thank you, Mr. Chairman and Members of the Committee, for inviting me today. 

I am Dean and Gerard C. & Bernice Latrobe Smith Professor of International Law 
at the Yale Law School, where I have taught since 1985 in the areas of international law, 
human rights, and the law of U.S. foreign relations.' I have served the United States 
government in both Republican and Democratic Administrations.^ I appear today to 
testify about the Supreme Court’s historic June 29, 2006 decision in Hamdan v. 

Rumsfeld,^ and to suggest how the President and Congress can now work together to 
restore a constitutional process for humane treatment and fair trial of suspected terrorist 
detainees. 

The Hamdan decision is perhaps the most significant decision regarding executive 
power since the Court’s landmark 1952 decision in the Steel Seizure case.'' Hamdan is 
important not just because it invalidates the current system of military commissions, but 
also because its broader reasoning supports views 1 have previously offered this 
Committee regarding the incorrectness of the Administration’s past legal positions 
regarding torture, cmel treatment and interrogation of detainees,^ the warrantless NSA 
domestic surveillance program,* and the applicability of provisions of the Geneva 
Conventions to suspected terrorist detainees.’ Let me review the significant holdings of 
the Hamdan decision, outline its broader significance, and examine a legislative 
proposals to repair the system of military commissions that has already been suggested to 
this Committee. 


' An expanded version of this statement will appear in 1 15 YALE Law JOURNAL, Issue 9 (2006). A 
summary of my views on the constitutional law governing national security can be found, inter alia, in 
Harold Hongju Koh, The National Security Constitution: Sharino Power After the Iran- 
CONTR.A Aff.air ( 1 990). A brief curriculum vitae is attached as an appendix to this testimony. Although I 
sit on a law school faculty as well as on the boards of numerous organizations, the views expressed here are 
mine alone. 

’ I served as an Attorney-Adviser at the Office of Legal Counsel of the U.S. Department of Justice from 
1983-85, and as Assistant Secretary of State for Democracy, Human Rights and Labor from 1998-2001. 

^ Hamdan v. Runisfeid, No. 05-184, 2006 WL 1764793 (U.S.. Jun. 29, 2006). 

^ Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), 

' Statement of Harold Hongju Koh on the Nomination of Alberto Gonzales to be Attorney General- 
Hearing Before the S. Comm, on the Judiciary’, 1 09th Cong. (Jan. 6, 2005), available at 
http://iudiciai'v.senate.ao\7testimonv.cfm?id-~1345&wit id=3938 (“Koh Statement on Gonzales”)- 
^ Wartime Executive Power and the NSA 's Surveillance Authority: Hearing Before the S. Comm, 
on the Judiciary, 1 09th Cong. (Feb. 6, 2006) (statement of Harold Hongju Koh), transcript available at 
http://www.washinatonpost.com/wp-dvn/content/aiticle/2006/02/06/AR20060206Q093l -htmi . 

’ See Koh Statement on Gonzales, supra note 5. 
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I. The Hamdan Decision 

Hamdan v, Rumsfeld arose, according to one recent press account, from a 
presidential order that was issued without the knowledge or consultation of the Secretary 
of State, the National Security Adviser or her legal counsel, the General Counsel of the 
CIA, the Assistant Attorney General for the Criminal Division, or any of the top lawyers 
in the military’s Judge Advocate General (JAG) corps* In November 2001, President 
Bush issued a military order, without congressional authorization or consultation, which 
declared that “[t]o protect the United States and its citizens, ... it is necessary for 
[noncitizen suspects designated by the president under the order]. . . to be tried for 
violations of the laws of war and other applicable laws by military tribunals.”® Although 
that decision immediately triggered a huge public outcry,’® Salim Ahmed Hamdan was 
eventually charged with “conspiracy ... to commit offenses triable by a military 
commission.”’^ 

Before the Supreme Court, the Administration asserted a constitutional theory of 
unfettered executive power, based on an extremely broad interpretation of Article 11 of 
the Constitution and the September 18, 2001 Authorization for the Use of Military Force 
resolution (AUMF). The Solicitor General argued, in effect, that Hamdan was a person 
outside the law, held in an extralegal zone (Guantanamo), who could be subjected to the 
jurisdiction of a non-court. The Administration further asserted that Hamdan’ s alleged 
crimes could be determined in a proceeding whose rules comported with neither a prior 
enactment of Congress- the Uniform Code of Military Justice (UCMJ)’'’ — nor a binding 


* Jane Mayer, The Hidden Power, New YORKER, July 3, 2006 at 44, 52. 

Military Order, Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism 
§l(e) (Nov. 13, 2001), 66 Fed. Reg. 57, 833 (Nov. 16, 2001) [hereinafter Military Order] (etnphasi.s added). 

See, e.g.. Letter from Law Professors and Lawyers to the Honorable Patrick J. Leahy (Dec. 5, 

2001), available at http://www.vale.edu/lawweb/liman/lcttcrlcahv.pdf Those law professors 
(including this author) called “the untested institutions contemplated by the Order . . . legally 
deficient, unnecessary, and unwise.” In particular, they argued that the order violates separation of 
powers, “does not comport with either constitutional or international standards of due process,” and 
“allows the Executive to violate the United States’ binding treaty obligations.” For legal critiques of 
the Military Order, see, e.g., Neal K. Katyal & Laurence H. Tribe, Waging War, Deciding Guilt: 

Trying the Militaiy Tribunals, 1 1 1 YaLE L.J. 1259 (2002); Harold Hongju Koh, The Case Against 
Military Commissions, 96 Am. J. Int’l L. 337 (2002); George P. Fletcher, War and the Constitution: 

Bush 's Militarv Tribunals Haven 't Got a Legal Leg to Stand On, Am. PROSPECT, Jan. 1-14, 2002, at 
26. 

Hamdan, 2006 WL at *8. 

’’Pub. L. No. 1 07-40, § 2 (a), 1 1 5 Stat. 224, 224 (Sept 18, 2001) (authorizing the President to use “all 
necessary and appropriate force” against “nations, organizations, or persons” associated with the terrorist 
attacks of September ! 1 , 200 \ , in order to protect the nation from the recurrence of such attacks). 

10 U. S. C. §801 et seq., originally enacted as Act of May 5, 1950, ch. 169, 64 Stat. 107, amended by 
Military Justice Act of 1968, 82 Stat. 1335. 
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treaty obligation— Common Article 3 of the Geneva Conventions of 1949 (Common 
Article 3).'* 

Justice Stevens’s opinion for a five-justice majority demolished each of the 
Government’s arguments. From the outset, the Court refused to accept the Government’s 
core premise that a new “crisis paradigm” required that ordinary legal rules be jettisoned 
in this case.** Calling the military commissions an “extraordinary measure raising 
important questions about the balance of powers in our constitutional structure,”*’ the 
Court roundly rejected the Administration’s extreme constitutional theory of executive 
power. Instead, all of the Justices who addressed the merits placed the case within the 
well-established tripartite framework of shared institutional powers set forth in Justice 
Jackson’s concurrence in the Steel Seizure Case}* 

By enacting the UCMJ, the Court reasoned. Congress had authorized the 
president to use commissions, but had specified that, wherever practicable, the executive 
must follow the same procedural rules in military commissions as are applied in ordinary 
courts-martial. Accordingly, Flamdan’s case fell within the third Youngstown category: 
in which the executive action is held unlawful because “the President takes measures 
incompatible with the express or implied will of Congress, [and thus] his power is at its 
lowest ebb, for then he can rely only on his own constitutional powers minus any 
constitutional powers of Congress over the matter.”*’ 

The Court followed its earlier insistence in Rasul v. Bush^^ that Guantanamo be 
treated as a land subject to law by rejecting the Administration’s attempt to depict 
Hamdan as a person outside the law. Even while acknowledging that Hamdan might 
have committed serious crimes, the Court nevertheless proclaimed that “in undertaking to 


Article 3 of the Geneva Convention (III) Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 
11955] 6 U. S. T. 3316, 3318, T. 1. A. S. No, 3364. [hereinafter Common Article 3]. 

* See Hamdan, 2006 WL at *35 (“Without for one moment underestimating the danger posed by 
international terrorism, it is not evident to us why it should require, in the case of Hamdan’s trial, any 
variance from the rules that govern courts-martial.”). As Justice Kennedy put it, “a case that may be of 
extraordinary importance is resolved by ordinary rules . . , those pertaining to the authority of Congress and 
the interpretation of its enactments.” Rather than embracing ad hoc, crisis solutions, he argued, “[rjespect 
for laws derived from the customary operation of the Executive and Legislative Branches gives some 
assurance of .stability in time of crisis. The Constitution is best preserved by reliance on standards tested 
over time and insulated from the pressures of the moment.” Hamdan, 2006 WL at *41 (Kennedy, J., 
concurring in part). 

’’ Hamdan, 2006 WL at *8. 

'* 343 U.S. at 638 (Jackson, J., concurring). As the Court noted in footnote 23 of its opinion: “Whether or 
not the President has independent power, absent congressional authorization, to convene military 
commissions, he may not disregard limitations that Congress has, in proper exercise of its own war powers, 
placed on his powers.” Hamdan, 2006 WL at *21, n.23 (citing Youngstown)', see also Hamdan, 2006 WL at 
* 42 (Kennedy, J., concurring in part) (“The proper framework for assessing whether Executive actions are 
authorized is the three-part scheme used by Justice Jackson in his opinion in Youngstown. ”) Justice 
Thomas’s dissent also began by invoking the Youngstown framework, but argued that implicit 
congressional authorization of the military commissions placed this case into Category 1 , where the 
presidential action is owed highe.st deference. See id. at *64 (Thomas, J. dissenting). 

’ 343 U.S. at 638 (emphasis added) (Jackson, J., concurring). In Dames & Moore v. Regan, 453 U.S. 654 
(1981), the entire Supreme Court embraced Justice Jackson’s view as “bringing together as much 
combination of analysis and common sense as there is in this area.” Id. at 661 (Rehnquist, C.J.). 

“542 U.S. 466 (2004). 
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try Hamdan and subject him to criminal punishment, the Executive is bound to comply 
with the Rule of Law that prevails in this jurisdiction.”^' 

Even more important, the Court rejected the Government’s attempted dichotomy 
between law and war by requiring consistent application of the law of war to Hamdan’s 
case. As Justice Kennedy cogently put it, “If the military commission at issue is illegal 
under the law of war, then an offender cannot be tried ‘by the law of war’ before that 
commission.”’^ Applying the law of war, a majority of the Court denied the 
Government’s claim that individuals could never enforce the Geneva Conventions in U.S. 
court, reasoning that Hamdan's proposed trial violated Common Article 3 of those 
Conventions, which prohibits “the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a regularly constituted court 
affording all the judicial guarantees which are recognized as indispensable by civilized 
peoples.”^^ By so saying, the majority both took note of the treaty’s intention to be 
applied universally, not selectively, and confirmed that Congress had effectively 
“internalized” Common Article 3 into domestic law when it enacted the UCMJ.^'' 

Finally, given the individual liberties at stake, the Court demanded a clear 
congressional statement before the Commander-in-Chief could try a suspected alien 
terrorist before a military commission,^^ Said Justice Breyer, in his concurrence for four 
Justices, “[t]he Court’s conclusion ultimately rests upon a single ground: Congress has 
not issued the Executive a ‘blank check’” in the AUMF.^* In demanding such a clear 
legislative statement, the Court followed a critically important line of cases holding that, 
in times of war or national crisis, the Executive Branch may not deny even suspected 
enemies of their basic liberties, without the explicit approval of Congress.^^ 


Hamdan, 2006 WL at *40. 

Hamdan, 2006 WL at *44 (Kennedy, J., concurring in part). See also id. at *37 (“For, regardless of the 
nature of the rights conferred on Hamdan, they are, as the Government does not dispute, part of the law of 
war. And compliance with the law of war is the condition upon which the authority set forth in Article 21 is 
granted.”) (citations omitted). 

'^See, e.g.. Common Article 3, sapra note 14, Justice Kennedy joined the key part of the majority’s opinion 
regarding applicability of Common Article 3, and his concurring opinion not only referred to Common 
Article 3 as “part of a treaty the United States has ratified and Ihus accepted as binding law,” but also noted 
that Congress has made “violations of Common Article 3 ... ‘war crimes,’ punishable as federal offenses, 
when committed by or against United States nationals and military personnel.” 2006 WL at *44 (Kennedy. 
J., concurring in part) (citing 1 8 U. S. C. §244 1 ). 

at *38 (“the commentaries also make clear ‘that the scope of the Article must be as wide as possible.’ 
In fact, limiting language that would have rendered Common Article 3 applicable ‘especially [to] cases of 
civil war, colonial conflicts, or wars of religion,’ was omitted from the final version of the Article, which 
coupled broader .scope of application with a narrower range of rights than did earlier proposed iterations.”) 
(citations omitted). 

"Jrf. at * 1 9 (citing a “’duty which rests on the courts, in time of war as well as in time of peace, to preserve 
unimpaired the constitutional safeguards of civil liberty’”), citing Ex Parte Quirin, 317U.S. 1,21 (1 942). 

Hamdan, 2006 WL at *40 (Breyer, J., concurring) (citing Hamdi v. Rumsfeld, 542 U. S. 507, 536 (2004) 
(plurality opinion)). 

See Kent v. Dulles, 357 U.S. 1 16 (1958) (rejecting State Department denial of passport to Communist 
during Cold War, because of the absence of a clear congressional statement denying passports based on 
political convictions); Duncan v. Kahanamoku, 327 U. S. 304 (1946) (World War II case blocking 
executive branch from using military tribunals to try civilians in Hawaii because there was no clear 
authorizing congressional statement); Ex Parte Milligan, 4 Wall. 2, 140 (1866) (“nor can the President, or 
any commander under him, without the sanction of Congress, institute tribunals for the trial and 
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In Hamdan, the Supreme Court reaffirmed the spirit of the Steel Seizure case for 
the 2 1®' Century. The decision confirms that constitutional checks and balances do not 
stop at the water’s edge. As important, on all three occasions in which the Supreme 
Court has now ruled on the merits of a challenge to presidential authority after September 
1 1, it has set significant constitutional limits on the President’s capacity to act unilaterally 
in national security and foreign affairs.^* 

Hamdan instructs that our constitutional democracy must fight even a War on 
Terror through balanced institutional participation: led by an energetic executive, but 
guided by an engaged Congress and overseen by a judicial branch that enforces enacted 
law. The Court’s ruling recognizes that the best way to develop a sustained democratic 
response to external crisis is through interbranch dialogue, and not executive 
unilateralism. As Justice Breyer put it: 

“[wjhere, as here, no emergency prevents consultation with Congress, judicial 
insistence upon that consultation does not weaken our Nation’s ability to deal 
with danger. To the contrary, that insistence strengthens the Nation’s ability to 
determine — through democratic means — how best to do so. The Constitution 
places its faith in those democratic means. Our Court today simply does the 
same. 


II. Implications of the Hamdan ruling 

Hamdan not only gives broad direction on how a war on terror may be 
constitutionally conducted, it also disproves exorbitant claims previously made by the 
Administration regarding the President’s supposed freedom to authorize torture and cruel 
treatment, to carry out widespread warrantless domestic wiretapping, and to avoid 
Common Article 3. By so doing, Hamdan goes a long way toward reestablishing what 
Justice Jackson in his famous concurrence in the Steel Seizure Case termed the 
“equilibrium established by our constitutional system.’’^® 

A. Torture and Cruel, Inhuman or Degrading Treatment: With respect to 
torture and cruel treatment, Hamdan confirms that the President must act within the scope 
of a specific statute (here, the McCain Amendment to the Defense Authorization Act)^' 


punishment of offences, either of soldiers or civilians, unless in cases of a controlling necessity....”). In 
Youngstown itself, the Court barred President Truman from seizing the steel mills, despite his claim that the 
seizure was necessary to ensure continued wtu- production. 

Hamdi v. Rumsfeld, 542 U.S. 507 (2004) (enemy combatant deserves due process), Rasul v. Bush, 542 
U.S. 466 (2004) (detainees on Guantanamo have right to seek habeas corpus), Hamdan v. Rumsfeld, No. 
05-184, 2006 WL 1764793 (U.S.. Jun. 29, 2006) (invalidating military commissions not conducted in 
accordance with UCMJ or Common Article 3). A fourth case, Padilla v. Rumsfeld, 542 U.S. 426 (2004), 
did not rule on the merits of a detainee’s habeas petition, but merely specified in which jurisdiction the 
petition could be heard. 

Hamdan, 2006 WL at *40 (Breyer, J.. concurring). 

Youngstown, 343 U.S. at 638 (Jackson, J., concurring). 

The McCain Amendment to the Defense Authorization Act prohibits the use of “cruel, inhuman, or 
degrading treatment or punishment” against any “individual in the custody or under the physical control of 
the United States Government.” Detainee Treatment Act of 2005, Pub. L. No. 109-148, § 1003 (2005). In 
addition, “[n]o person in the custody or under the effective control of the Department of Defense or under 
detention in a Department of Defense facility shall be subject to any treatment or technique of interrogation 
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and treaty (here, Geneva Conventions Common Article 3), or his actions will be 
invalidated under Youngstown?^ According to a longstanding canon of statutory 
construction, courts must construe statutes, absent clear congressional intent to the 
contrary, consistently with international law.^^ Such a reading would interpret the 
McCain Amendment— notwithstanding any presidential signing statement to the 
contrary— to require the Executive branch to comply with the anti-torture provisions of 
Common Article 3, which the Hamdan Court held to apply not just to inter-state armed 
conflicts, but as widely as possible. 

With respect to covered persons, who would appear after Hamdan to include 
suspected A1 Qaeda detainees. Common Article 3 prohibits “at any time and in any place 
whatsoever . . . violence to life and person, in particular . . . cruel treatment and torture 
[and] outrages upon personal dignity, in particular humiliating and degrading treatment.” 
But this prohibition simply confirms the existing legal obligations of American officials 
under the McCain Amendment and two other treaties— Articles 1-4 and 16 of the 
Convention Against Torture^'* and Articles 7 and 10 of the International Covenant on 
Civil and Political Rights’’— both of which the United States has ratified. As a matter of 
both international and U.S. law, techniques such as waterboarding, sexual and other 
forms of humiliation, forcing detainees into painful positions for extended periods, mock 
executions, and the like, manifestly violate Common Article 3 as well as these other legal 
provisions. 

Although news accounts suggest that some officials of the United States 
government have opposed embedding compliance with the anti-torture and cruel 
treatment provisions of Common Article 3 into the Army Field Manual,’^ the Hamdan 
opinions now make clear that these obligations must be treated by U.S. officials as 
“binding law.”” In its now-withdrawn August 1, 2002 “Torture Opinion,” which I have 
previously criticized before this Committee, the Office of Legal Counsel of the Justice 
Department argued that American officials who commit torture or cruel, inhuman or 
degrading treatment could claim immunity from prosecution on the grounds that they 


not authorized by and listed in the United States Army Field Manual on Intelligence Interrogation.” Id. at § 
1002(a), codified at 10 USCA § 801 note. 

37 

" For further discussion of these issues, see generally Harold Hongju Koh, Can the President be Torturer- 
in~Chiej7,^\ Indiana L.J. 1 145 (2006). 

The Charming Betsy canon has long directed that "an act of Congress ought never to be construed to 
violate the law of nations, if any other possible construction remains." 6 U.S. (2 Cranch) 64, 118(1 804) 
(Marshall, C.J.). 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted 
Dec. 10, 1984, S. Treaty Doc. No. 100-20, at 20 (1988). 1465 U.N.T.S. 85, 1 14 (entered into force June 26, 
1987). 

international Covenant on Civil and Political Rights, adopted Dec. 19, 1966, S. Exec. Doc, E. 95-2, at 23 
(1978), 999 U.N.T.S. 171 (entered into force Mar. 23, 1976). 

Sec Tim Golden & Eric Schmitt, Detainee Policy Sharply Divides Bush Officials, N.Y. TiMBS (Nov. 2, 
2005) at A 1 ; Mayer, supra note 8. 

See Hamdan, 2006 WL at *44 (Kennedy, J., concurring in part) (Common Article 3 is “part of a treaty 
the United States has ratified and thus accepted as binding law”). 
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were following the orders of the Cortunander-in-Chief.^* In Hamdan, Justice Kennedy 
rejected OLC’s discredited reasoning in his separate opinion, stating clearly that 
Congress has made “violations of Common Article 3 . . . ‘war crimes,’ punishable as 
federal offenses, when committed by or against United States nationals and military 
personnel.”^^ 

B. Warrantless Domestic Surveillance; Hamdan equally destroys the legal case 
underlying the NSA’s sustained program of secret, unreviewed, warrantless electronic 
surveillance of American citizens and residents.'*® Under the Foreign Intelligence 
Surveillance Act of 1978 (FISA),'*' if Executive officials want to wiretap or conduct 
electronic surveillance, they can do so without a warrant, but only for three days, or for 
fifteen days after a declaration of war. After that, they must either go to the special 
FISA court for an order to approve the surveillance, come to Congress seeking wartime 
amendments to the FISA, or be in violation of the criminal law. Moreover, Congress 
clearly specified that the FISA (and specified provisions of the federal criminal code that 
govern criminal wiretaps) “shall be the exclusive means by which electronic surveillance 
. . . and the interception of domestic wire communications may be conducted.”'*^ 

Despite this settled law, last December it was revealed that the Executive Branch 
has in fact been secretly eavesdropping on "large volumes of telephone calls, e-mail 
messages, and other Internet traffic inside the United States," without ever seeking 
warrants or new authorizing legislation, and with no guarantee that those searches are 
limited to those having contact with A1 Qaeda.'*'* In its legal defense, the Administration 
claimed that the Congress implicitly authorized the NSA surveillance plan when it voted 


Memorandum of August 1 , 2002 from Jay S. Bybee, Assistant Attorney General, Office of Legal 
Counsel, for Alberto R. Gonzales, Counsel to the President, re Standards of Conduct for Interrogation 
Under 18 U.S.C. § §. 2340-2340A, available at 

httn://news.findlaw.com/nvtimes/docs/doi/bvbcc80l02mem.Ddf , rescinded by Memorandum of December 
30, 2004 from Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsel, for James B. 
Comey, Deputy Attorney General, Regarding Legal Standards Applicable Under 18 U.S.C, § § 2340- 
2340A, available at http://www.iustice.i!ov/olc,'daememo.odf But see Koh, supra note 5 (criticizing that 
opinion). 

” See Hamdan, 2006 WL at *44 (Kennedy, J.. concurring in part) (emphasis added). These are 
prosecutable offenses under 18 U. S. C. §2441 and 18 U.S.C. §§ 2340-2340A (torture). 

40 

See generally Statement of Harold Hongju Koh, supra note 6. 

■" ActofOct.25, 1978, Pub. L. No. 95-5 1 1 , 92 Stat. 1783. 

‘'^50U.S.C.§ 1809, 1801, 1811 (West 2004). The House version of the bill would have authorized the 
President to conduct warrantless electronic surveillance for one year after a declaration of war, but the 
Conference Committee expressly rejected that suggestion, reasoning that the 15-day “period will allow 
time for consideration of any amendment to this act that may be appropriate during a wartime emergency.” 
H.R. CONF. R.EP. No. 95-1720, at 34 (1978). “The conferees expect that such amendment would be 
reported with recommendations within 7 days and that each House would vote on the amendment within 7 
days thereafter." Id. 

1 8 U.S.C. § 25 1! (2)(f) (West 2002) (emphasis added). 

James Risen & Eric Lichtblau, Bush Lets U.S. Spy on Callers Without Courts, N.Y. TIMES, Dec. 16, 
2005, at Al. Recent Justice Department documents and statements acknowledge that the NSA engages in 
such surveillance without judicial approval, apparently without the substantive showings that FISA 
requires, e.g., that the target subject is an "agent of a foreign power;" 50 U.S.C. § 1 805(a), and without any 
prior approval from the White House, the Justice Dep^tment, or any court, lawyer, or prosecutor before it 
starts monitoring any specific email or phone line. Wartime Executive Power and the National Security 
Agency 's Surveillance Authority: Hearing Before the S. Comm, on the Judiciary, 1 09th Cong. (Feb. 6. 
2006) (statement of Alberto Gonzales). 
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for the AUMF, even though the AUMF never discusses surveillance in general, or FISA 
in particular. But to accept that reading, one would have to conclude that in September 
2001, Congress had somehow silently approved what twenty-three years earlier, in the 
FISA, it had expressly criminalized.''^ To so read the law would violate Hamdan by 
construing the AUMF to give the President the kind of “blank check” to engage in 
warrantless wiretapping on U.S. soil that the Hamdan Court expressly withheld with 
respect to military commissions. Hamdan thus joins a long string of Supreme Court 
decisions rejecting the claim that the President may invoke his Commander in Chief 
power to disregard an Act of Congress designed specifically to restrain executive conduct 
in a particular field.'"' 

In the alternative, the Administration claimed that the President has an implied 
exclusive constitutional authority over “the means and methods of engaging the enemy,” 
including the conduct of “signals intelligence” during wartime.'*^ But as Justice Jackson 
wrote in Youngstown, “the Constitution did not contemplate that the title Commander in 
Chief of the Anny and Navy will constitute him also Commander in Chief of the country, 
its industries and inhabitants.”''* Congress undeniably has power “[t]o make Rules for the 
Government and Regulation of the land and naval Forces” and to “make all Laws which 
shall be necessary and proper for carrying into Execution . . . all . . . Powers vested by 
this Constitution in the Government of the United States, or in any Department or Officer 


The Hamdan majority noted that “there is nothing in the text or legislative history of the AUMF even 
hinting that Congress intended to expand or alter the authorization set forth in Article 2 1 of the UCMJ.” 
Hamdan, 2006 WL at *2 1 . Similarly, there is no evidence in the AUMF hinting that Congress intended by 
that law silently to repeal 1 8 U.S.C. § 25 1 1 (2)(f), which makes the FISA (and other specific criminal code 
provisions) "the exclusive means by which electronic surveillance. ..may be conducted." Professor Cass 
Sunstein, who had previously sympathized with the Government’s AUMF argument, has recently written, 
“After Hamdan, the defense of the NSA foreign surveillance program is much more difficult. 
Justice Thomas took a route very .similar to that sketched by the most plausible arguments for the 
NSA program — and his view was squarely rejected by a majority. The Court refused to construe 
the AUMF as overriding the Uniform Code of Military Justice - and it would be easy to say that 
the AUMF has the same relationship to FISA as to the UCMJ (that is, it leaves it 1 00% intact).” 
Cass Sunstein, The NSA and Hamdan (July 8, 2006), available at http://balkin.blogspot.com. 

^See, eg., Hamdi v. Rumsfeld, 542 U.S. 507, 535-36 (2004) (rejecting the President’s claim that courts 
may not inquire into the factual basis for detention of a U.S. citizen “enemy combatant,” reasoning that 
“[wjhatever power the United States Constitution envisions for the Executive in its exchanges with other 
nations or with enemy organizations in times of conflict, it most assuredly envisions a role for all three 
branches when individual liberties are at stake.”); Rasul v. Bush, 542 U.S. 466 (2004) (rejecting the 
President’s claim that it would be an unconstitutional interference with the President’s Commander in 
Chief power to interpret the habeas corpus statute to encompass actions filed on behalf of Guantanamo 
detainees); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 586 (1952) (invalidating the 
President’s seizure of the steel mills where Congress had previously “rejected an amendment which would 
have authorized such governmental seizures in cases of emergency.”); Ex parte Milligan, 71 U.S. (4 Wall.) 
2 ( 1 866) (holding that the Executive had violated the Habeas Corpus Act by failing to discharge from 
military custody a petitioner charged, inter alia, with violation of the laws of war); Little v. Barreme, 6 
U.S. (2 Cranch) 170 (1804) (invalidating a presidential seizure of a ship during a conflict with France as 
implicitly disapproved by Congress); United States v. Smith, 27 F. Cas. 1192, 1218 (C.C.D.N.Y. 1806) 
(No. 16,342) (Paterson, J., Circuit Justice) (“[tjhe president of the United States cannot control the statute, 
nor dispense with its execution, and still less can he authorize a person to do what law forbids.”). 

Legal Authorities Supporting the Activities of the National Security Agency Described by the President 
(Department of Justice Whitepaper), (Jan. 19, 2006), at 6-10, 28-36 (setting forth, after the fact, the 
Department’s analysis of the legal basis for the terrorist surveillance program). 

Youngstown, 343 U.S. 579, 643-44 (Jackson, J., concurring). 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00213 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



210 


9 


thereof.”'*’ Under these authorities. Congress has enacted myriad statutes regulating the 
“means and methods of engaging the enemy,” including, most obviously, the UCMJ. But 
given that Harridan required the President to follow the terms of the UCMJ despite his 
claim of exclusive presidential authority, congressional assertion now of legislative 
authority overNSA surveillance would also plainly be constitutional. 

C. Applicability of Geneva Conventions Common Article 3; Common Article 
3 establishes the minimum legal protections that must be accorded to all persons, in 
situations of conflict, who are no longer taking part in hostilities. As Counsel to the 
President, now-Attomey General Alberto Gonzales correctly noted in a Memorandum to 
the President that: "Since the Geneva Conventions were concluded in 1949, the United 
States has never denied their applicability to either U.S. or opposing forces engaged in 
armed conflict, despite several opportunities to do so."^® Nevertheless, Mr. Gonzales 
found that the war on terror presents a "new paradigm [that] renders obsolete Geneva's 
strict limitations on questioning of enemy prisoners."^' Since then, the Administration 
has asserted in numerous settings that Common Article 3 does not apply to the War on 
Terror. In the Hamdan case, a majority of the Court authoritatively rejected that notion. 

It is hornbook law that "[cjourts in the United States have final authority to 
interpret an international agreement for purposes of applying it as law in the United 
States . . . ." The Constitution gives the Supreme Court interpretive jurisdiction over 
"all Cases . . . arising under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority. . . ." A treaty interpretation made 
by the U.S. Supreme Court thus binds both the states and the coordinate branches of the 
federal government. 

In Hamdan, Justice Stevens, writing for the Court, stated as a matter of binding 
treaty interpretation that “Common Article 3, then, is applicable here and, as indicated 
above, requires that Hamdan be tried by a ‘regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by civilized peoples.’”^'* 
Justice Kennedy, concurring, also joined the key part of the majority’s opinion regarding 


” U.S. CONST, art. I, § 8, cl. 14; cl. 18. 

* Memorandum of Alberto Gonzales to President George W. Bush, Regarding Application of the Geneva 
Convention on Prisoners of War to the Conflict with A1 Qaida and the Taliban (Jan. 25, 2002), at 3, 
available at http;//msnbc.com/modules/newsweek/pdf/gonzales_memo.pdf. 

Id. at 2. 

Restatement (Third) of the Foreign relations Law of the United States § 326 & cmt. d ( 1 987). 
^Uj.S. Const, art. Ill, § 2. 

Justice Stevens discussed the applicability of Common Article 3 in Parts V!-D-ii and iii of his opinion, 
where he wrote for five Justices, including Justice Kennedy. The only parts of Justice Stevens's discussion 
that Justice Kennedy did ho/ join were Part V (finding that the right to be present at one's trial is one of the 
"judicial guarantees which are recognized as indispensable by civilized peoples," Hamdan, 2006 WL at 
■"SO) and Part Vl-D-iv (holding that the charge of conspiracy does not support the military commission’s 
jurisdiction, id. at ’*51). Nor Justice Alito’s dissent argue that Common Article 3 was inapplicable; he 
merely asserted that the existing military commissions did not violate the requirements of that law. Id. at 
■*86 (Alito, J., dissenting). 
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applicability of Common Article 3.^^ Moreover, his concurring opinion referred to 
Common Article 3 as “part of a treaty the United States has ratified and thus accepted as 
binding 

The President and his subordinates now have a solemn constitutional duty to “take 
Care that the Laws be faithfully executed,”^^ including Common Article 3 as a law of the 
United States, which the Court has now definitively interpreted. Nothing in the Court’s 
ruling suggests that the Executive Branch has any option but to apply Common Article 3 
in its entirety.^® Indeed, it would defy logic to read Hamdan as requiring suspected 
terrorist detainees to have fair trials, while nevertheless leaving them free to be subjected 
at the will of their captors to torture and cruel and inhuman treatment. Nor is Congress 
free to pick and choose with which elements of the Court’s ruling it will comply. Given 
the authoritative nature of the Supreme Court’s interpretation of the applicability of 
Common Article 3 under U.S. law. Congress could not now enact legislation modifying 
or rejecting the Supreme Court’s interpretation without also violating a binding treaty 
obligation (Common Article 3) and amending or repealing at least three controlling 
statutes (the UCMJ, the War Crimes Act, and the McCain Amendment). 

When testifying before this Committee in January 2005, 1 was asked by Senator 
Comyn whether the Geneva Conventions applied to A1 Qaeda detainees. In answering 
that question affirmatively, I noted that 

“Broad applicability is the logic. We [Americans] have been the ones who are 
saying it should apply broadly because we want our troops to have a strong 
presumption of protection. . . . The bottom line. Senator, is we have tried not to 
create ways in which people can be taken in and out of the protections of the 
Convention, because that might happen to our troops."®’ 

In response. Senator Cornyn asked whether reasonable, respectable legal minds could 
differ on whether the Geneva Conventions apply to A1 Qaeda. I answered: "[Djisputes 
among lawyers are often resolved at the Supreme Court. ... 1 think we are moving to a 
definitive resolution of these issues ... in the courts.”® 

That definitive judicial resolution has now occurred. Accordingly, the political 
branches must now act upon it. 

ni. After Hamdan: Next Steps 


Justice Stevens’ opinion made clear that there were five justices agreeing on this point. See Hamdan, 
2006 WL at *39 (“We agree with Justice Kennedy that the procedures adopted to try Hamdan deviate 
from tho.se governing court.s-martial in ways not justified by any ‘evident practical need,’ and for that 
reason, at least, fail to afford the requisite guarantees.”). 

2006 WL at *44 (Kennedy, J., concurring in part) (emphasis added) (citing 18 U. S. C. §2441). 

”U.S.CONST.art. II, §3. 

** Not only do the Court's holding and reasoning apply to Common Article 3 as a whole, there is also no 
suggestion that the provisions of Common Article 3 are severable from one another. By its terms, the 
provision as a whole is intended to state the minimum protections owed to those who are no longer in 
conflict. 

Koh Testimony on Gonzales Nomination, supra note 5. The Hamdan Court clearly confirmed the broad 
applicability of Common Article 3, noting that “the commentaries [leading to adoption of Common Article 
3] . . . make clear ‘that the scope of the Article must be as wide as possible.’” Hamdan, at *38 (citations 
omitted). 

<^ld. 
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By statute, treaty, and judicial opinion, the McCain Amendment, the UCMJ, 
Common Article 3, and Hamdan have all established beyond doubt that the United States 
is legally bound not to commit torture and cruel, inhuman or degrading treatment, as well 
as to give detainees in the War on Terror a fair trial. Now that the Supreme Court has 
settled these legal issues, both the Executive and Legislative Branches face important 
policy tasks. 

A. Executive Branch: 

Notwithstanding past internal disputes,*’ the Department of Defense should 
follow Hamdan by promptly revising its Army Field Manual to reaffirm that U.S. Armed 
Forces are legally bound, under U.S. statutory and treaty law, to abide by Common 
Article 3. 

By clarifying this obligation, Hamdan would remove any impediment to the 
President finally following the prudent recommendation of the bipartisan 9/1 1 
Commission that 

The United States should engage its friends to develop a common coalition 
approach toward the detention and humane treatment of captured terrorists. New 
principles might draw upon Article 3 of the Geneva Conventions on the law of 
armed conflict. That article was specifically designed for those cases in which the 
usual laws of war did not apply. Its minimum standards are generally accepted 
throughout the world as customary international law,*^ 

The upcoming G-8 summit in St. Petersburg, Russia on July 15-17, 2006, presents 
the Administration with a rare opportunity to seize upon the 9/1 1 Commission’s 
recommendation. The President should take that occasion to propose, as part of the anti- 
terrorism declaration to be issued at the St. Petersburg summit, a Joint Declaration of 
Principles on Humane Treatment and Fair Trial. Such a Joint Declaration would make 
clear that, as part of a durable, long-term approach to the War on the Terror, all the G-8 
countries commit themselves to obey Common Article 3. By so doing, the President 
would reassert United States leadership on human rights and proactively address the 
growing human rights concerns of our allies about our conduct of the War on Terror. In 
addition, such a step would help to secure the support of our leading allies for future anti- 
terrorism efforts by ensuring the interoperability of treatment and detention of terrorist 
suspects. Finally, such a declaration — issued twenty years after the historic Helsinki 
Accords — would lay down a critically important standard to restrain such governments as 
China and Russia, both of whom have cited U.S. antiterrorism practices to justify their 
own harsh dealings with the Uighur Muslims and Chechens, respectively. 

B. Legislative Branch: 

1. Hamdan'% Requirements: I have long ago expressed skepticism as to whether 
we really need military commissions to deal with terrorist suspects.® But if we are to 
have military commissions, surely they must be lawfully constituted. 


See supra note 36. 

“ The Wl 1 Commission Report: Final Report of the National Commission on Terrorist Attacks 
Upon the United States 380 (2004) (emphasis added). 

® See Koh, supra note 10; Harold Hongju Koh, We Have the Right Courts for bin Laden, N.Y. TIMES, Nov. 
23,2001. 
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On June 29, 2006, the same day as the Supreme Court decided Hamdan, Senator 
Specter introduced S. 3614, the “Unprivileged Combatant Act of 2006.”*’'* Let me first 
suggest what minimum requirements the Hamdan ruling would require in any legislation 
that Congress might now consider, and second, explain why, under those minimum 
requirements, S. 3614 has serious deficiencies. 

The Hamdan opinions make clear that any legislation authorizing military 
commissions must meet seven minimum standards: 

A. Providing Necessary Statutory Authority: The statute should make clear that it 
derives not from vague presidential authority, but rather, from Congress’ legislative 
authority to constitute tribunals inferior to the Supreme Court. 

B. Ensuring Humane Treatment during Proceedings: Common Article 3 prohibits 
“at any time and in any place whatsoever [including during the pendency of criminal 
proceedings], . . violence to life and person, in particular . . . cruel treatment and 
torture [and] outrages upon personal dignity, in particular humiliating and degrading 
treatment.” 

C. Defining Eligible Defendants: The law should define, clearly and fairly, what 
kinds of combatants can be charged before the military commission. 

D. Defining Crimes Chargeable Under the Law of War: The law should define a list 
of crimes that can validly be charged under the law of war, e.g., war crimes and 
crimes against humanity, 

E. Provide Procedures Comparable to Courts-Martial that Satisjy Common Article 
Three and the ICCPR: Ideally, the procedures adopted would resemble those 
applied in courts-martial conducted under the UCMJ, as closely as reasonably 
possible. In addition, the procedures must, under Hamdan, strictly adhere to the 
fundamental requirements of international human rights law and the laws of war, in 
particular Common Article 3, which mandates “the passing of sentences and the 
carrying out of executions” with “previous judgment pronounced by a regularly 
constituted court affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples.” Under Article 14 of the International Covenant 
on Civil and Political Rights (ICCPR), currently ratified by 156 nations (including 
the United States),** these indispensable guarantees would include: 

1 . A fair and public hearing by a competent, independent and impartial 
tribunal established by law; 

2. A presumption of innocence until proved guilty according to law; 

3. A right to a trial without undue delay, in the presence of the accused, with 
the right to defend himself in person or through legal assistance, under 
rules of evidence designed to ensure admission only of reliable, probative 
information; 

4. A right of the accused to examine evidence and witnesses against him and 
to obtain the attendance and examination of witnesses on his behalf; and 

5. A right of the accused not to be compelled to testify against himself or to 
confess guilt. 


^ 1 52 Cong. Rec. S6796 (June 29, 2006). Senator Specter explained that the bill had been prepared by 
committee staff in advance of the Court’s decision in Hamdan, and “still requires a great deal more analysis 
and a great deal more thought.” Id. 

See http://www.ohchr,org/english/countries/ratification/4.htm. 
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F. Giving Meaningful Judicial Review: The bill must provide for meaningllil, 
independent judicial review of military commission decisions before a civilian court. 

G, Giving Meaningful Congressional Oversight: Congress must also oversee the 
overall operation of any new military commission system, to ensure that only those 
cases that cannot be properly handled by standing civilian or military courts are sent 
to military commissions. 

2. S. 3614, the “Unprivileged Combatant Act of 2006”: In its current form, S. 

3614 seriously fails under each of the above criteria: 

A. Providing Necessary Statutory Authority: § 1(c)(3) of S. 3614 claims that the 
Executive Branch has “inherent” constitutional and statutory authority to establish 
“military tribunals to adjudicate and punish offenses relating to the war on terrorism,” 

But if Congress may only contribute “additional” authorization to military commissions 
that the President is already empowered to establish on his own, this Act has just declared 
itself unnecessary. Hamdan insisted upon proper legislative approval, which Hamdan’s 
military commission lacked But by the logic of this provision, the President could simply 
continue with his current military commissions under existing authority, even without 
any form of congressional approval. This language should therefore be deleted, leaving 
the language in current § 3 of the bill, which simply states that “The President is 
authorized to establish military commissions for the trial of individuals for offenses as 
provided in this Act.” 

Far better on this issue is S. 1941, the Military Tribunal Authorization Act of 
2002, introduced by Senator Leahy (“2002 Leahy Bill”), which explicitly invokes 
Congress’s authority to constitute tribunals inferior to the Supreme Court, makes plain 
the need for a “clear and unambiguous legal foundation for such trial,” and emphasizes 
the importance of ensuring “basic procedural guarantees of fairness, consistent with the 
international law of armed conflict and the [ICCPR] to gamer the support of the 
community of nations.” 

B. Ensuring Humane Treatment During Proceedings: In clear violation of 
Hamdan, the bill would only apply the standards of humane treatment established by the 
Geneva Conventions Relative to the Treatment of Prisoners of War (GPW)** after a 
"Field Tribunal" determines whether the accused is a "privileged" or "unprivileged" 
combatant. Sections 7 and 1 1 of S. 36 14 in effect authorize indefinite imprisonment, and 
Section 9(g) permits a detainee to be held as long as six months before determining his 
status. The bill also allows removal of prisoners to other countries regardless of whether 
these other countries practice torture or other abuse. Section 9(a). Moreover, Section 14 
prohibits a detainee from communicating with his family or friends, or even with the 
International Committee of the Red Cross, unless the military approves, even though such 
approval should be routinely granted. 

The 2002 Leahy bill (§ 5), by contrast, placed statutory limits on the duration, 
terms of detention, and the conditions under which detainees may be held. 


“ The Geneva Conventions of 1949, which the United States has ratified, set forth the international 
humanitarian law war applicable to all international armed conflicts. In particular, the Third and Fourth 
Conventions specify terms of detention for prisoners of war and civilians in such conflicts. 
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C. Defining Eligible Defendants: The bill would create statutory “Field 
Tribunals” to separate detainees into “privileged” and “unprivileged” combatants.*^ 
Under § 9(b) of S. 3614, only if “a detainee is found to be a privileged combatant entitled 
to provisions under the [GPW], then the detainee must be treated in accordance with that 
convention,” a standard plainly at odds with Hamdan. Nothing in the bill ensures that 
these “Field Tribunals” meet the standards of a speedy determination by a “competent 
tribunal” required by Article 5 of the GPW.** S. 3614 would also potentially permit 
denial of GPW protections to a vaguely described group: anyone associated with a group 
or individual “hostile to the United States,” Section 2(1 l)(B)(ii)(I), or who “intentionally 
assisted combat operations against the United States,” Section 2(1 l)(B)(ii)(IV). If a 
detainee were denied POW status, the detainee would be subject to the processes 
provided by the bill, not the standards of Common Article 3, again in clear violation of 
Hamdan. 

E. Defining Crimes Chargeable Under the Law of War: S. 3614 authorizes 
military commissions to hear any criminal prosecution involving international terrorism, 
presumably including the crime of conspiracy (which was not allowed by a plurality of 
the Court in Hamdan). Unprivileged combatants may be punished for “bad acts . . . 
deemed to be relevant by a commission including propensity,” a term which might well 
include the charge of conspiracy. § 13(a)(4). By contrast, an earlier bill introduced by 
Senator Specter, S. 1937, Military Commission Procedures Act of 2002 (“2002 Specter 
bill”) more appropriately limited military commissions to trying only “violations of the 
international law of war” (§ 4). 

F. Providing Procedure.'! Comparable to Courts-Martial that Satisfy Common 
Article Three and ICCPR: S. 3614 falls below court-martial standards and does not meet 
the fundamental requirements of international human rights law and the laws of war. In 
particular, despite the requirement of a fair and public hearing by a competent, 
independent and impartial tribunal established by law, the bill would constitute a 
commission comprised of military officers.*'^ Because the Secretary of Defense would 
appoint, and presumably could remove, all officers, and the bill states no requirement of 
cause for removal, there is no assurance that these tribunals will in fact be independent 
and impartial. Section 12(c)(2)(A)-(B) also provides that upon motion by the 
Government, criminal proceedings before a commission can be closed to the public, or 


S. 3614 would define an “unprivileged combatant” as an individual: 

“who has been designated as an enemy combatant by a Combatant Status Review Tribunal prior to 
the enactment of this Act; or (B) who a Field Tribunal conducted by the United States military as 
provided in this Act determines— (i) is not entitled to the protections set out in the Convention 
Relative to the Treatment of Prisoners of War, done at Geneva, August 12, 194[9] (6 UST 3516) 
(referred to in this Act as the 'Geneva Convention*); and (ii) haS"(I) knowingly assisted, conspired 
with, or solicited for a group or an individual hostile to the United States; (II) knowingly 
attempted to assist others in taking up arms against the United States; (IH) conspired with or 
solicited others to take up arms against the United States; or (IV) has taken up arms against, or 
intentionally assisted combat operations against, the United States.” 

^^Article 5 of the Geneva Convention (1 1 1) Relative to the Treatment of Prisoners of War, Aug. 1 2, 1 949, 
[1955] 6 U. S. T. 3316, 3319, T. I. A. S. No. 3364, provides: “Should any doubt arise as to whether 
persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of 
the categories enumerated in Article 4 [of this treaty], such persons shall enjoy the protection of the present 
Convention until such time as their status has been detennined by a competent tribunal.^' (emphasis added). 
Set'S. 3614, §6(a)(i)(B). 
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held in secret, violating the requirement of a public hearing. Nor would the accused have 
the right to be present at all stages of the proceedings ™ 

S. 3614 mentions the accused’s “right to be represented by counsel” (§ 12(a)(1)), 
but sets no comparison to the rights of accused in a court-martial. Under the 2002 
Specter Bill, by contrast, “[a] defendant charged with any offense referred or to be 
referred to trial by a military commission shall have the same rights to representation by 
counsel as does an accused in a general court-martial under [the UCMJ].” 

Nor does the bill set up any presumption of innocence. Some provisions of the 
new bill purport to: allow the admission of any evidence of “probative value to a 
reasonable person,” Sections 10(d)(2) and 13(a)(2)(B); permit the admission of evidence 
obtained by coercion or torture. Section 9(f)(1)(C); and permit the government to 
“proceed by proffer,” Section 10(d)(3), which apparently means that the government can 
submit an affidavit telling a tribunal what it can prove, and then use the affidavit as the 
proof S. 3614 even denies access by prisoners to classified evidence considered in 
determining whether they are “unprivileged combatants,” Section 10(a)(2), which could 
well constitute most, or even all, of the evidence used against them. By contrast, the 2002 
Specter Bill (S. 1937 § 7) required that the accused be considered innocent until proven 
guilty, required that guilt be proved beyond a reasonable doubt, and established various 
voting guidelines for various kinds of sentences. 

Standards of evidence in both the Classification Tribunal Boards and the 
Commissions created by the bill permit admission of anything with “probative value to a 
reasonable person” — which does not ensure exclusion of confessions extracted by torture 
and cruel treatment. Similarly, § 9(f)(1)(C) states that “any statements made by the 
detainee in response to interrogation” are admissible as evidence, presumably including 
confessions extracted by torture or cruet, inhuman or degrading treatment, providing no 
assurance that an accused may not be compelled to testify against himself or to confess 
guilt. 

By contrast, the 2002 Leahy Bill (S. 1941) would have required that the tribunal 
be independent and impartial (§ 4(a)(1)); that all evidence must be made available to the 
accused (§ 4(a)(4)); that the accused must be present at all proceedings (§ 4(a)(5)); and 
that there be a presumption of innocence and proof beyond a reasonable doubt (§ 
4(a)(15)). 

G. Giving Meaningful Judicial Review: The 2002 Leahy bill would also have 
required appeal “at a minimum” at the United States Court of Appeals for the Armed 
Forces estaljlished under the UCMJ (§ 4(e)(3)). S. 3614, however, appears to eliminate 
all original federal court jurisdiction, including habeas jurisdiction, with respect to 
Guantanamo prisoners in Defense Department custody in pending and future cases.’* In 
addition. Section 5(c)(1)(B) of the new bill would unwisely repeal § 1005(h)(2) of the 
Detainee Treatment Act, which underlay the Supreme Court’s conclusion that Congress 


™ /d., §10 (a)(2): “A detainee shall be entitled to be present at the classification tribunal, unless the head of 
the tribunal has decided to admit classified information, "(emphasis added). 

’* Section 1(c)(4) of S. 3614 states that “alien enemy combatants detained or prosecuted under this Act may 
not challenge their detentions in the Federal courts of the United States via the habeas or any other statute.” 
Section 5(a) gives the U.S. Court of Appeals for the Armed Forces “exclusive jurisdiction of appeals from 
all final decisions of a classification tribunal board or commission under this Act.” 
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did not intend by passing that law to cut off habeas and other actions by Guantanamo 
detainees pending on the date of enactment of that law. 

H. Giving Meaningful Congressional Oversight: The bill provides for only 
modest congressional oversight, by requiring the Secretary of Defense to submit a list of 
all people detained on Guantanamo to Congress and a summary of the evidence against 
them, with periodic updates. Given the human rights concerns that have been raised about 
the Guantanamo detention center over the past few years, the operation of that center and 
the trials of its detainees must be subject to more regular and searching congressional 
oversight.^^ 


IV. Conclusion 

The Supreme Court’s historic decision in Hamdan v. Rumsfeld has presented both 
Congress and the President with an opportunity to make a fresh start in crafting a fair and 
durable solution to the problems of humane treatment and fair trial of suspected terrorist 
detainees. My government service has made me fully sensitive to the ongoing threat from 
al Qaeda and the need to prevent and punish terrorist crimes. But even in times of war 
and national emergency, our Constitution requires that the President take care that the 
laws be faithfully executed. 

Hamdan reminds us that both the courts and Congress have significant roles to 
play in crafting those laws, which plainly include the UCMJ and Common Article 3 of 
the Geneva Conventions. The Court having now done its Job, it is now Congress’s turn. 
But to enact new legislation quickly and without full hearings, at which advice from 
experts in international and military law can be heard, would be both poor legislative 
process and an invitation to more legal challenges like those that led to Hamdan itself 
“Quick-fix legislation,” such as the proposed S. 3614, would do little to repair the legal 
defects that Hamdan exposed in the current military commission system. Nor would such 
legislation help to redress the serious injury to our international reputation caused by the 
Administration’s five-year misadventure of creating military commissions that plainly 
fall short of minimum global standards of fair trial. 

Thank you. 1 stand ready to answer any questions the Committee may have. 


“The President has recently suggested that the Court effectively endorsed the Government’s right to hold 
Hamdan on Guantanamo, see Sheryl Gay Stolberg, Justices Tacitly Backed Use of Guantanamo, Bush 
Says, N.Y. Times, July 8, 2006 at A 14. In fact, a.s Justice Stevens wrote for the Hamdan majority: "[ijt 
bears emphasizing that Hamdan does not challenge and we do not today address the Government's power 
to detain him for the duration of active hostilities in order to prevent... great harm and even death to 
innocent civilians." 2006 WL at ’"40 (emphasis added). 
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one of the 100 most influential Asian- Americans of the 1990s. He lives in New Haven 
with his wife, Mary-Christy Fisher, a legal services attorney, and their children Emily and 
William. For a fuller curriculum vitae, see 
http://www.law.vale.edu/outside/html/facultv/hkoh/profile.htm . 
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Thank you, Mr. Chairman, for holding this hearing. 

The Supreme Court’s decision in Hamdan provides us with some guidance on not only the 
question of military tribunals but also - more importantly and more broadly - how to fight the war 
on terror. 

Security and adherence to the rule of law are not mutually exclusive principles. Nobody is 
advocating, nor should they be, that members of al Qaeda should get special protections. And, 
nobody is advocating that members of al Qaeda should ever be set tree. Many are suggesting - and 
the Supreme Court has told us - that we can do a better job of prosecuting the war and prosecuting 
the terrorists if we rethink some of our approach. 

Indeed, the Court reminded us that our nation is strengthened in the war on terror when we 
work together to defeat the enemy. Justice Breyer wrote, in his concurrence, QUOTE “Where, as 
here, no emergency prevents consultation with Congress, judicial insistence upon that consultation 
does not weaken our Nation’s ability to deal with danger. To the contrary, that insistence 
strengthens the Nation’s ability to determine - through democratic means - how best to do so.” 

For the past five years, this has not been the Administration’s approach to the war on terror. 
And many suggest it has worked to the detriment of our war effort. Too often, the Administration 
has treated Congress like a mere advisory panel. They refuse to share information with the 
American people through their elected representatives. They appear before our Committees when it 
is convenient for them — acting as if our oversight function is a nuisance. And, they too frequently 
treat the laws we pass as friendly advice that can be disregarded as they see fit. 

The Supreme Court has reminded us that this Administration must follow the law, and has an 
obligation to work with Congress if they believe the rules need to be changed in the war on terror. 
The immediate issue addressed in the Hamdan case, of course, was the use of military tribunals. 
When the tribunals were created in November 2001, the Administration explained that they were the 
best way to achieve swift justice. Yet, more than four years later, only ten Guantanamo prisoners 
have been charged with crimes - and not a single one has been convicted. And, now, the Supreme 
Court has abolished them because they violate our own laws. 

How we prosecute the terrorists matters to the success of this war. It is important to 
remember, as the 9/11 Commission said in its report, QUQTE “the United States has to help defeat 
an ideology, not just a group of people.” Yet, Guantanamo itself has become a symbol of bad acts 
and misguided policies, straining relations with our allies, fueling the fire of anti-Americanism 
around the world, and serving as a recruiting tool for al Qaeda. 
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We must recognize that the legal system we design must bring terrorists to justice while still 
illustrating our superiority in the battle of ideas. We must show the world that we can win the war 
on terror without fundamentally altering who we are and what we stand for as Americans. 

Once we are ready to work together, and within our Constitutional system, we can face the 
issue at hand - how to bring terrorists in our custody to justice. Some have suggested using our 
existing courts-martial system. Others have suggested creating military commissions. According to 
Hamdan, both options are available to us. However, what we call them is much less important than 
what they look like and how they operate. 

Regardless of which option we choose - military commissions or courts-martial - the rules 
we set out must be consistent with our values. We have the finest justice system in the history of the 
world. We can find a way to punish those who must be punished. Yet, we must do so in a way that 
is consistent with our values as a civilized nation, and, most importantly, one that we can all be 
proud of. 
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Statement 

United States Senate Committee on the Judiciary 

Hamdan v. Rumsfeld: Establishing a Constitutional Process 

July 11, 2006 


The Honorable Patrick Leahy 

United States Senator , Vermont 


Statement Of Senator Patrick Leahy, 

Ranking Member, Judiciary Committee 

Hearing On “Hamdan v. Rumsfeld: Establishing a Constitutional Process” 

July 11,2006 

Mr. Chairman, today we pick up where the Judiciary Committee started almost five years ago in 
November and December 2001, when we urged the President to work with us to construct a just 
system of special military commissions. You and I introduced bills with procedures that would have 
complied with our obligations under law and provided the kind of “full and fair trials” the President 
has said that he wants to provide. 


This hearing today follows the United States Supreme Court's repudiation of the President’s military 
commissions. The Supreme Court determined that the Bush-Cheney Administration’s system for 
prosecuting detainees at Guantanamo is “illegal.” It is a decision that has given our system of 
constitutional checks and balances a tonic that was sorely needed. The Supreme Court is right in 
holding that the President “is bound to comply with the Rule of Law.” One of our core American 
values is that no one is above the law. I commend the Supreme Court for acting as a much-needed 
check on this Administration’s unilateral policies that have stretched beyond the President’s lawful 
authority. 


This decision provides yet another example of this Administration’s arrogance and incompetence in 
the war on terror. When the President announced the creation of these commissions, Alberto 
Gonzales, then White House Counsel, touted them as a means to “dispense justice swiftly, close to 
where our forces may be fighting.” But the results have proved otherwise. In the last five years there 
have been no trials and no convictions of any of the detainees and no one has been brought to justice 
through these commissions. Instead, precious time, effort and resources have been wasted. 


In our hearings in 2001we heard from the Attorney General as well as from two Assistant Attorneys 
General, the General Counsel to the Department of Defense and a number of knowledgeable 
witnesses. We suggested that at this hearing the Bush-Cheney Administration be represented at the 
highest levels, by the current Attorney General, the Secretary of Defense, and the Navy Judge 
Advocate General. 


Unfortunately, we have been sent a deputy counsel and an acting assistant attorney general and no one 
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from the Judge Advocate General’s Corps. That is not the fault of the witnesses, though it is an 
unmistakable message about this Administration’s continuing unwillingness to work with us and 
listen to those most knowledgeable in these matters from the ranks of experienced and dedicated 
military lawyers and those from the State Department, as well. Had this Administration done so from 
the outset, we would not be in the circumstance that we find ourselves in today. 


When the Bush-Cheney Administration rejected our advice, refused to work with Congress and chose 
to go it alone in the development of military commissions, they made a mistake of historic and 
constitutional proportions. 1 hope that the Administration will begin today’s hearings by admitting 
their mistakes and acknowledging the limits on presidential authority. As Justice Kennedy 
emphasized in his opinion: “Subject to constitutional limitations, Congress has the power and 
responsibility to determine the necessity for military courts, and to provide the jurisdiction and 
procedures applicable to them.’’ 


The Supreme Court’s decision is a triumph for our constitutional system of checks and balances. It 
stands for a simple proposition: When Congress passes a law the President is bound to follow it. 
Congress passed the Uniform Code of Military Justice. Our country adopted and is bound to abide by 
the Geneva Conventions, regardless of whether the Attorney General still considers them to be 
“quaint.” This President decided not to tbllow the law. In America, no one, not even the President, is 
above the law. 


The Supreme Court’s opinion is not surprising. What is surprising is that three Justices who claim the 
mantle of conservatism were so deferential to the President that they would not stand up for the Rule 
of Law and reinforce the protections of our fundamental freedoms made possible by the 
Constitution’s separation of powers. Instead, they dissented. 


In the Fall of 2001, in the wake of September 1 1, a Democratically led Senate worked on a bipartisan 
basis to give the Administration the tools it needed to fight the war on terror. Within days of 
September 1 1, we passed an Authorization for Use of Military Force in order to provide authority for 
the military action against Osama bin Laden for those horrific attacks and against those harboring him 
in Afghanistan, We worked with the President to pass the USA PATRIOT Act, but we included 
sunset provisions in order to be able to revisit those powers in a timely fashion. 


I urged the Administration to work with us on establishing military commissions to ensure their 
legitimacy, their efficiency, and their effectiveness. The President decided to go it alone. Instead of 
acting in unity and pursuant to congressional authority, the Administration decided to rely on what it 
called “an extension of the President’s power as Commander-in-Chief ” 


http://judiciary.senate.gov/print_member_statement.cfin?id=1986&wit_id=2629 7/22/2006 
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Instead of working with us, the President established a system so flawed that upon reviewing it, the 
United States Supreme Court concluded that it violated not only “the American common law of war,” 
but also the rest of the Uniform Code of Military Justice and “the rules and precepts of the law of 
nations.” 


It is telling that within a week of the 230th anniversary of our great Declaration of Independence from 
tyranny, the Supreme Court found it necessary to admonish this Administration with James 
Madison’s warning: “The accumulation of all powers legislative, executive and judiciary in the same 
hands . . . may justly be pronounced the very definition of tyranny.” In America, no one, not even the 
President, is above the law. 


I am a former prosecutor. I find it hard to fathom that this Administration is so incompetent that it 
needs kangaroo-court procedures to convince a tribunal of United States military officers that the 
“worst-of-the-worsf ’ imprisoned at Guantanamo Bay should be held accountable. Military 
commissions should not be set up as a sham. They should be consistent with the higli-standard of 
American military justice that has worked for decades. If they are to he United States military 
commissions, they should dispense just punishment fairly, not just be an easier way to punish. 


For five years, the Bush-Cheney Administration has violated fundamental American values, damaged 
our international reputation, and delayed and weakened prosecution of the war on terror -- not because 
of any coherent strategic view that it had, but because of its stubborn unilateralism and dangerous 
theory of unfettered Executive power augmented by self-serving legal reasoning. Guantanamo Bay 
has been such a debacle that even the President now says it should be shut down. But the damage 
keeps accumulating under this President. Along with Abu Ghraib and the alleged criminal misconduct 
against civilians in Iraq, the detention of hundreds held at Guantanamo without a single trial or 
conviction through these now-illegal commissions have undermined our standing in the world and 
sullied the moral high ground from which we look to lead the world toward democracy, freedom, 
human rights and human dignity. 


I said to the Attorney General in 2001, and I say again now: America works best when all parts of our 
Government work together. By acting unilaterally, and in violation of laws passed by Congress, this 
Administration has acted as if it was above the law. The President has important responsibilities and 
tremendous power, but he is part of a constitutional system and must be subject to the Rule of Law. 


Too often the rhetoric surrounding this debate is couched as one about conflicting values of national 
security versus civil liberties. That is a political distraction that undermines our security and our 
values. That rhetoric ignores the reality that by getting the process right we will have greater security. 
The point of having a just system is not to be “soft” on terrorism - rather, it is to ensure the process 
actually gets the right people. We are not safer as a Nation by imprisoning innocent people while the 
truly dangerous remain free. 
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Some still will not admit this Administration’s errors. They argue as if the United States should 
measure itself against the brutality of the terrorists. Our standards have always been higher than that. I 
disagree with their argument when it comes to the Rule of Law. 1 disagree when it comes to engaging 
in torture. I disagree when it comes to honoring our legal and international obligations. America’s 
ideals are sullied whenever we resort to bumper-sticker slogans about giving special privileges to 
terrorists. No one is urging special privileges. The President says he is for fairness and justice. So am 
I. But I would like to see a system that can determine guilt and punish the guilty. I am for a system 
that works, and a system that honors the American values that have been part of our strength as a 
good and great nation. 


Military justice is swift and effective. Courts-martial have been used to bring some members of our 
own Armed Forces, who violated the law, to justice. Others are being investigated. Meanwhile, not 
one of the prisoners at Guantanamo Bay, who the President has called the worst-of-the-worst, has 
been brought to justice. Iraq may well complete its trial of Saddam Hussein before a single 
Guantanamo detainee is tried. The system the Administration created was fatally flawed, and it has 
created perverse results. 


If the President decides not to proceed promptly by courts-martial against the detainees, I remain 
willing to work to develop bipartisan legislation creating military commissions that will comply with 
our laws. I will do so despite the past five years in which the Administration has shown no interest in 
working with us. If we are to do so we need to have our questions answered. We need to know why 
we are being asked to deviate from rules for courts-martial. And we also need to see a realization by 
this Administration that it is Congress that writes our laws, and that no officeholder, branch or agency 
of our government is above the law. 


##### 
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Senate Committee on the Judiciary 
Hamdan v. Rumsfeld: Establishing a Constitutional Process 
July 11,2006 

Testimony of Theodore B. Olson 

Good morning, Chairman Specter, ranking Member Leahy, and Members of 
the Committee. 

Thank you for the opportunity to appear before the Committee to testify 
about a subject that is of grave importance to both our national security and the 
integrity of our republican form of government. The Supreme Court’s decision in 
Hamdan v. Rumsfeld has far-reaching implications for the President’s ability to 
defend our national security and perform his duties as Commander-in-Chief, and 
raises fundamental separation-of-powers issues that go to the core of our 
constitutional structure. No issue deserves more thoughtful consideration from our 
elected representatives than ensuring that the American people are defended — in a 
manner consistent with our political traditions and values — from a savage terrorist 
enemy that deliberately targets civilians in an effort to destroy our way of life. 

From 2001 to 2004, 1 served as the Solicitor General of the United States. ' 


■ Although I am a former government official and current member of the 
President’s Privacy and Civil Liberties Oversight Board, 1 am appearing in my 

[Footnote continued on next page] 
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In that capacity, I had the privilege and the responsibility to supervise the 
representation of the United States in several cases involving our Nation’s defense 
against terrorism. These include Rasul v. Bush, 542 U.S. 466 (2004), a precursor 
to the Hamdan case in which the Supreme Court held that federal courts have 
jurisdiction to entertain habeas corpus petitions filed on behalf of terrorist 
combatants detained in Guantanamo Bay and elsewhere in the world outside 
United States sovereign territory, and Hamdi v. Rumsfeld, 542 U.S. 507 (2004), 
which addressed the President’s authority to capture and detain an American 
citizen who took up arms against the United States overseas as an “enemy 
combatant.” In connection with this responsibility, and as a consequence of my 
service as Assistant Attorney General for the Office of Legal Counsel from 1981 
through 1984, 1 have had the opportunity to consider at great length the 
relationship between our three branches of government in time of war. As 
Solicitor General, I also had the responsibility to represent the government in 
terrorism-related cases in the lower courts, which required my office and its 
exceptionally talented staff to make careful judgments about the respective 
wartime responsibilities of the legislative, executive, and judicial branches. 

[Footnote continued from previous page] 

personal capacity, and the views that I express are solely my own and do not 

represent the views of the Administration or any other person or entity. 
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In Hamdan, a majority of the Supreme Court endorsed three significant 
holdings: first, that, notwithstanding the Detainee Treatment Act, which Congress 
enacted to foreclose attempts by Guantanamo Bay detainees to seek habeas corpus 
relief in federal courts, those courts nonetheless retain Jurisdiction over habeas 
petitions filed before the Act went into effect; second, that the President’s military 
commission structure is inconsistent with the Uniform Code of Military Justice; 
and third, that Common Article 3 of the Geneva Conventions applies to the conflict 
with al Qaeda. 

It is altogether necessary and appropriate for Congress to consider a 
legislative response to the Supreme Court’s decision in Hamdan. Indeed, all eight 
Justices who participated in the case— Chief Justice Roberts was recused — 
recognized that Congressional action could cure any perceived inadequacies in the 
military commissions established by the President. 

Justice Breyer’s concurring opinion (which was joined by Justices Kennedy, 
Souter, and Ginsburg) explicitly invited the President to reach out to Congress, 
observing that “nothing prevents the President from returning to Congress to seek 
the authority he believes is necessary.” Hamdan, 548 U.S. at _ (slip op. at 1) 
(Breyer, J., concurring). 

Justice Kennedy’s concurring opinion (which was joined by Justices Souter, 
Ginsburg, and Breyer) similarly observed that “[i]f Congress, after due 
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consideration, deems it appropriate to change the controlling statutes, in 
conformance with the Constitution and other laws, it has the power and prerogative 
to do so.” Id. at _ (slip op. at 2) (Kennedy, J., concurring). 

Indeed, in his Hamdan concurrence. Justice Kennedy invoked Justice 
Jackson’s well-known concurring opinion in Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579 (1952), which articulated a three-part framework for 
analyzing the relationship between executive and legislative authority. The 
President’s authority is at its maximum. Justice Jackson explained, “[w]hen the 
President acts pursuant to an express or implied authorization of Congress,” Id. at 
635 (Jackson, J., concurring). “When the President acts in absence of either a 
Congressional grant or denial of authority,” Justice Jackson continued, “he can 
only rely upon his own independent powers, but there is a zone of twilight in 
which he and Congress may have concurrent authority, or in which its distribution 
is uncertain.” Id. at 637. And “[w]hen the President takes measures incompatible 
with the express or implied will of Congress, his power is at its lowest ebb.” Id. 

Relying upon the Youngstown paradigm. Justice Kennedy concluded in his 
Hamdan concurring opinion, incorrectly in my view, that the military commissions 
established by the President presented “a conflict between Presidential and 
congressional action,” and that the case therefore fell within Justice Jackson’s third 
category, where the President’s authority is at its lowest point. Hamdan, 548 U.S. 
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at _ (slip op. at 4) (Kennedy, J., concurring), tf Congress responds to Hamdan by 
explicitly conferring on the President broad authority to establish military 
commissions, the Court’s analysis makes clear that the President would be acting 
at the height of his authority — he would be exercising both the inherent 
constitutional powers of the Commander-in-Chief and the statutory powers granted 
to him by Congress. ^ 

In response to the Justices’ invitation to implement a legislative solution, it 
is my opinion that Congress should restore the status quo that existed prior to the 
Rasul decision and clarify that the federal courts do not possess jurisdiction over 
pending or future habeas petitions fded by Guantanamo Bay detainees or other 
noncitizen enemy combatants detained outside the territory of the United States. 
Congress should also, I submit, expressly authorize the use of military 
commissions to try terrorists and others accused of war crimes. 


2 Hamdan did not address the President’s inherent power to establish military 
commissions absent Congressional authorization in cases of “controlling 
necessity.” See Hamdan, 548 U.S. at _ (slip op. at 23) (“Whether ... the 
President may constitutionally convene military commissions without the 
sanction of Congress in cases of controlling necessity is a question this Court 
has not answered definitively, and need not answer today.”). According to the 
Court, the issue before it was limited to whether the President may “disregard 
limitations that Congress has, in the proper exercise of its own powers, placed 
on his powers.” Id. 
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I 

CONGRESS SHOULD ACT TO CONFIRM THAT THE FEDERAL 
HABEAS STATUTE DOES NOT GRANT JURISDICTION OVER 
PETITIONS FILED BY ENEMY COMBATANT ALIENS HELD OUTSIDE 
THE SOVEREIGN TERRITORY OF THE UNITED STATES. 

In Rasul v. Bush, 542 U.S. 466 (2004), the Supreme Court overturned a 
precedent, Johnson v. Eisentrager, 339 U.S. 763 (1950), that had stood for fifty 
years, and held, for the first time, that the federal habeas statute, 28 U.S.C. § 2241, 
grants United States courts jurisdiction to entertain habeas petitions filed by aliens 
detained beyond the sovereign territory of the United States (in that case, 
Guantanamo Bay, Cuba). In the Hamdan decision, the Court held that legislation 
enacted in response to Rasul depriving the federal courts of jurisdiction in such 
cases does not apply to habeas petitions pending when that legislation was enacted. 
Unless Congress acts, the Court’s interpretation of section 2241 will have far- 
reaching and adverse consequences for the conduct of this Nation’s defense against 
terrorist attacks on Americans and American facilities here and abroad. 

Since the emergence of the writ of habeas corpus several centuries ago in 
English common-law courts, the writ has never been available to enemy aliens held 
outside of a country’s sovereign territory. The text of section 2241 — which 
authorizes federal courts to grant the writ “within their respective jurisdictions” — 
provides no indication that Congress intended to depart from this long-standing 
historical principle. By requiring the President to justify his military decisions in 
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federal courts, Rasul imposed a substantial and unprecedented burden on the 
President’s ability to react with vigor and dispatch to homeland security threats. 

Congress responded to the Rasul decision by enacting the Detainee 
Treatment Act of 2005 (“DTA”), which amended section 2241 to provide 
explicitly that “no court, justice, or judge shall have jurisdiction to hear or 
consider an application for a writ of habeas corpus fded by or on behalf of an 
alien detained by the Department of Defense at Guantanamo Bay, Cuba^ Pub. L. 
No. 109-148, § 1005(e), 1 19 Stat. 2739, 2741 (emphasis added). Notwithstanding 
this clearly stated statutory language withdrawing the jurisdiction created by the 
Rasul decision for the federal courts to entertain habeas petitions filed by 
Guantanamo Bay detainees and a companion provision plainly making this 
statutory measure effective on enactment, the Hamdan Court held that the DTA 
does not apply to petitions pending at the time the measure was signed into law. 
548 U.S. at _ (slip op. at 7-20). That holding not only enabled the Court to reach 
the merits of Hamdan’s claim challenging the validity of the military commission 
system, but also requires the lower federal courts to adjudicate the hundreds of 
other habeas petitions filed by Guantanamo Bay detainees that were pending at the 
time of the DTA’s enactment. Id. at _ (slip op. at 1 5) (Scalia, J., dissenting). As 
Justice Scalia observed in his dissenting opinion in Hamdan, the “Court’s 
interpretation [of the DTA] transforms a provision abolishing jurisdiction over all 

7 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00235 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



232 


Guantanamo-related habeas petitions into a provision that retains jurisdiction over 
cases sufficiently numerous to keep the courts busy for years to come.” Id. 

Until the Supreme Court’s decision in Rasul, no court had ever suggested 
that aliens captured during hostilities and held outside of the United States’ 
sovereign territory could challenge their captivity through a petition for a writ of 
habeas corpus filed in a U.S. court. This was true at the time of the Founding and 
continued to be true throughout the military confrontations of the Twentieth 
Century.3 Indeed, none of the two million prisoners of war held by the United 
States at the conclusion of World War II was deemed authorized to file a habeas 
petition in a U.S. court challenging the terms or conditions of his confinement. 

One can only imagine the chaos that would have been introduced into the effort to 
win World War II if each of these detainees, or lawyers on their behalf, had been 
permitted to file petitions in U.S. courts immediately upon their capture in Europe, 
Africa or in the Islands of the Pacific Ocean. Indeed, in the wake of Rasul, a 
habeas petition was even apparently filed on behalf of Saddam Hussein before he 
was handed over to Iraqi authorities. As the Supreme Court plainly recognized in 

3 As Justice Jackson observed in his opinion for the Court in Eisentrager, he was 
unaware of any “instance where a court, in this or any other country where the 
writ is known, has issued it on behalf of an alien enemy who, at no relevant 
time and in no stage of his captivity, has been within its territorial jurisdiction,” 
339 U.S. at 768. 
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concluding that it lacked jurisdiction to hear a habeas petition fded by German 
prisoners held by American authorities in occupied Germany, “[ejxecutive power 
over enemy aliens, undelayed and unhampered by litigation, has been deemed, 
throughout history, essential to war-time security.’’’ Eisentrager, 339 U.S. at 11 A 
(emphases added). Rasul’s conclusion that federal courts may hear habeas 
petitions filed by Guantanamo Bay detainees thus overturned several centuries of 
precedent concerning the jurisdictional reach of the writ of habeas corpus and 
introduced incalculable complications in the President’s ability to conduct an 
effective defense against unprincipled and savage terrorists. 

Furthermore, the availability of habeas relief to Guantanamo Bay detainees 
does violence to the separation-of-powers principles embodied in our constitutional 
structure. The Founders were keenly aware of the need for swift, decisive action to 
safeguard national security. They designated the President as the sole 
Commander-in-Chief of the Armed Forces precisely because, as Alexander 
Flamilton explained, “[o]f all the cares or concerns of government, the direction of 
war most peculiarly demands those qualities which distinguish the exercise of 
power by a single hand.” The Federalist No. 70, at 47 1 (Alexander Flamilton) 

(J. Cooke ed., 1961). Because courts have limited familiarity with battlefield 
conditions; must move slowly, deliberately, and collectively; lack access to 
military intelligence; and may possess an incomplete understanding of relevant 


9 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00237 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



234 


foreign policy considerations, they are — ^by their very institutional design — ill- 
suited to micro-manage on a real-time basis the decisions that the Executive must 
make daily, indeed hourly, in his capacity as Commander-in-Chief. As Justice 
Jackson observed in another context, “It would be intolerable that the courts, 
without the relevant information, should review and perhaps nullify actions of the 
Executive taken on information properly held secret. . . . [T]he very nature of 
executive decisions as to foreign policy is political, not judicial. . . . They are 
decisions of a kind for which the Judiciary has neither aptitude, facilities nor 
responsibility and which has long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry.” Chicago & S. Air Lines, Inc. v. 
Waterman S.S. Corp., 333 U.S. 103, 1 1 1 (1948). 

The Rasul decision also imposes a tremendous burden on our military 
personnel in the field. To begin with, as the Supreme Court has explained, 
authorizing courts — at the behest of enemy aliens — to second guess the decisions 
of military leaders will “diminish the prestige of our commanders, not only with 
enemies but with wavering neutrals.” Eisentrager, 339 U.S. at 779. Indeed, “[i]t 
would be difficult to devise more effective fettering of a field commander than to 
allow the very enemies he is ordered to reduce to submission to call him to account 
in his own civil courts and divert his efforts and attention from the military 
offensive abroad to the legal defensive at home.” Id. The Rasul decision raises an 
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endless stream of practical problems: Will commanders be summoned from the 
field to give evidence and to explain the circumstances regarding the capture of 
combatants? Will detainees have access to counsel? Do they have the right to 
appointed counsel? Miranda warnings? The right to speedy trials? Will the 
government be required to disclose sensitive intelligence information to 
demonstrate that its detention of enemy combatants is justified?^* These questions 
are just a few examples, but they serve to demonstrate how disruptive the 
extension of habeas relief to enemy combatants could become to the military’s 
ability to focus its resources and undivided attention on defending our people from 
terrorists.^ 

Congress should act to restore the pre-/?as«/ status quo. The Constitution 
places the decision to detain an enemy alien squarely within the exclusive domain 


4 The Hamdan decision seems to answer this question in the affirmative. 548 
U.S. at _ (slip op. at 71-72) (plurality op. of Stevens, J.) (“That the Government 
has a compelling interest in denying access to certain sensitive information is 
not doubted. But, at least absent express statutory provision to the contrary, 
information used to convict a person of a crime must be disclosed to him.” 
(citation omitted)). 

5 See Theodore B. Olson, Tex Lezar Memorial Lecture, 9 Tex. Rev. L. & POL. 1 , 
12 (2004) (providing further discussion of Rasul's potentially disruptive impact 
on anti-terrorism operations). 
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of the President, as Commander-in-Chief of the Armed Forces.® Congress should 
restore, as it attempted to do when it enacted the DTA just six months ago, the 
constitutional balance between the executive and judicial branches by amending 
the DTA to clarify that federal courts lack jurisdiction over habeas corpus petitions 
filed by detainees held outside of the sovereign territory of the United States, no 
matter when those petitions were filed. 

II 

CONGRESS SHOULD CONFIRM THAT THE PRESIDENT HAS BROAD 
AND FLEXIBLE AUTHORITY TO TRY ENEMY COMBATANTS 
BEFORE MILITARY COMMISSIONS. 

The second principal holding of Hamdan is that the military commissions 
established by the President are invalid because their structure and procedure do 
not comport in all material respects with the Uniform Code of Military Justice 
(“UCMJ”). In reaching this conclusion, the Court rejected the government’s 
position that the Constitution, the UCMJ itself, and the Authorization for Use of 
Military Force (“AUMF”), Pub. L. No. 107-40, 1 15 Stat. 224 (2001), authorized 
the military commissions established by the President. 


6 See The Prize Cases, 67 U.S. (2 Black) 635, 670 (1862) (“Whether the 
President in fulfilling his duties, as Commander-in-Chief . . . [chooses] to 
accord to [aliens] the character of belligerents, is a question to be decided by 
him, and this Court must be governed by the decisions and acts of the political 
department of the Government to which this power was entrusted . . . .”). 
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The Hamdan Court’s invalidation of the President’s military commissions 
cannot be reconciled with the Court’s earlier holding in Madsen v. Kinsella, 343 
U.S. 341 (1952), that, “as Commander-in-Chief of the Army and Navy of the 
United States, [the President] may, in time of war, establish and prescribe the 
jurisdiction and procedure of military commissions, and of tribunals in the nature 
of such commissions.” Id. at 348 (emphasis added). Indeed, as the Court 
explained in upholding the President’s authority to convene a military commission 
to try a Japanese war criminal after World War II, “[a]n important incident to the 
conduct of war is the adoption of measures by the military commander ... to seize 
and subject to disciplinary measures those enemies who, in their attempt to thwart 
or impede our military effort, have violated the law of war.” In re Yamashita, 327 
U.S. 1,11 (1946). The Hamdan decision is also inconsistent with the Court’s 
conclusion in Ex Parte Quirin, 317 U.S. 1 (1942) (per curiam), that, in the UCMJ, 
“Congress has explicitly provided, so far as it may constitutionally do so, that 
military tribunals shall have jurisdiction to try offenders or offenses against the law 
of war.” Id. at 28. 

The Court’s rejection of the government’s position that the AUMF 
authorized the President’s military commissions raises equally serious questions. 
The AUMF authorized the President to exercise his full war powers in connection 
with the defense of the Nation from terrorist attacks. As a plurality of the Court 
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recognized in Hamdi, those war powers include the authority necessary for “the 
capture, detention, and trial of unlawful combatants.” 542 U.S. at 5 18 (plurality 
op. of O’Connor, J.) (emphasis added). A rational and reasonable reading of the 
AUMF is that it endorsed the President’s exercise of all his war powers, including 
the establishment of the military commissions at issue in Hamdan. But while the 
Hamdan Court recognized that the President’s war powers “include the authority to 
convene military commissions,” 548 U.S. at „ (slip op. at 29), it nonetheless 
concluded that the AUMF did not authorize any use of military commissions 
beyond those already authorized by the UCMJ. 

The Hamdan decision represents an extremely cramped and unworkable 
interpretation of the expansive authorization that Congress gave the President in 
the AUMF. The Court’s approach seriously diminishes the significance of the 
AUMF as a Congressional endorsement of Presidential war powers, and it 
apparently does so on the theory that the AUMF does not specifically mention and 
enumerate each and every aspect of the President’s wartime authorities and 
responsibilities. Congress, however, gave the AUMF an expansive scope precisely 
to ensure that the authorization it afforded the President was as broad as necessary 
to permit the President to respond to unprecedented and savage attacks and threats 
of future attacks. As Justice Thomas stated in his dissenting opinion in Hamdan, 
“the fact that Congress has provided the President with broad authority does not 


14 


VerDate Nov 24 2008 1 1 :01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00242 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



239 


VerDate Nov 24 2008 


imply — and the judicial branch should not infer — ^that Congress intended to 
deprive him of particular powers not specifically enumerated.” 548 U.S. at _ (slip 
op. at 3) (Thomas, J., dissenting). Yet that is precisely what the Hamdan Court has 
done. 7 

The Court’s unrealistically narrow interpretation of the AUMF makes clear 
that any Congressional response to Hamdan must expressly endorse and ratify the 
President’s authority to oversee the trial and punishment of enemy combatants. 
Congress should ensure that the President has broad discretion to try enemy 
combatants in proceedings that he determines are appropriate, including through 
utilization of the vehicle of military commissions. 

Congress also should make clear that the President has expansive and 
flexible authority to prescribe the rules and procedures governing military 


^ Moreover, there is no support for the conclusion of a plurality of the Hamdan 
Court that the offense of conspiracy to commit acts of terrorism is not subject to 
trial before a military commission. Hamdan, 548 U.S. at _ (slip op. at 49). As 
Justice Thomas explained, under well-established principles of the common law 
of war, “Hamdan’s willful and knowing membership in al Qaeda is a war crime 
chargeable before a military commission.” Id. at _ (slip op. at 16) (Thomas, J., 
dissenting); see also 1 1 Op. Atty. Gen. 297, 312 (1865) (explaining that joining 
a band of “guerillas, or any other unauthorized marauders is a high offense 
against the laws of war”). Indeed, numerous defendants were convicted at 
Nuremberg for membership in criminal Nazi organizations, including the SS 
and Gestapo. Hamdan, 548 U.S. at _ (slip op. at 19) (Thomas, J., dissenting). 

A conspiracy charge is an especially important prosecutorial tool in trials of 
high-level terrorist leaders, who typically orchestrate a terrorist organization’s 
deadly activities without themselves participating in the attacks. 
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commission proceedings. Congress should not attempt to establish in an inflexible, 
rigid, and detailed manner each and every detail of the structure and procedure of 
these commissions. These determinations should be made by the Executive, which 
requires the flexibility to develop, modify, and innovate procedures and rules as 
circumstances and exigencies in the defense from terrorism require. Experience 
has unfortunately shown us that terrorists are quick to adapt to our defenses, 
unprincipled in their determination to use to their advantage any weaknesses in our 
systems, and resourceful in their ability to exploit any fixed procedures. An effort 
by Congress to legislate a comprehensive set of rules and procedures, however 
well conceived and well intended, risks locking the President into one set of 
procedures that, in time, may be outdated, inappropriate, or unworkable for any 
number of reasons that are simply unknown and unknowable today. Change would 
be difficult and slow because the President likely would be required to return to 
Congress to secure necessary amendments and modifications, and the legislative 
process would need time to run its course. Therefore, to the extent that Congress 
determines that it is appropriate to define specific procedures for military 
commission proceedings. Congress should authorize the President to deviate from 
those procedures in his discretion, when necessary and appropriate. 

The Founders vested the President with primary responsibility to protect the 
Nation’s security and to conduct foreign affairs because the executive branch has 
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structural advantages the other two branches do not have — including the 
“decisiveness, activity, secrecy, and dispatch that flow from the . . . unity” of the 
executive branch. Hamdan, 548 U.S. at _ (slip op. at 2) (Thomas, J., dissenting) 
(internal quotation marks omitted). “Congress cannot anticipate and legislate with 
regard to every possible action the President may find it necessary to take or every 
possible situation in which he might act.” Dames & Moore v. Regan, 453 U.S. 

654, 678 (1981). The structural advantages possessed by the executive branch 
place the President in the best position to specify the rules and procedures 
governing the trial of enemy combatants.* Congress should affirm this in its 
legislative response to Hamdan. At a minimum. Congress should explicitly 
authorize the military commission procedures established pursuant to the 
President’s Military Order of November 13, 2001. 66 Fed. Reg. 57,833. 

Nothing in my testimony is intended, or should be construed, in any way to 
minimize the prerogatives and responsibilities of Congress or the courts in our 
tripartite system of government. Both the legislative and judicial branches have 
been endowed by our Founders with authority and special capabilities in our 
balanced system. All three branches have important roles to play in defending this 

* See Yamashita, 327 U.S. at 13 (“The extent to which the power to prosecute 
violations of the law of war shall be exercised before peace is declared rests, not 
with the courts, but with the political branch of the Government . . . .”). 
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Nation from terrorism and in guaranteeing individual rights, freedom, and liberty. 
But each branch must be sensitive in discharging its respective role, to allow the 
remaining branches most effectively to function as our Constitution intended. 

Ill 

CONGRESS ALSO SHOULD CONFIRM THAT THE GENEVA 
CONVENTIONS OF 1949 DO NOT APPLY TO OUR NATION’S DEFENSE 
AGAINST TERRORISM AND ITS CONFLICT WITH AL QAEDA AND 
OTHER TERRORIST ORGANIZATIONS. 

The third significant holding in Hamdan is that Common Article 3 of the 
Geneva Conventions applies to our defense against terrorists such as al Qaeda, 
whose principal tactics are inflicting injury and destruction on vulnerable civilians 
and civilian targets. 

The Court’s conclusion that Common Article 3 applies to stateless terrorist 
groups committing sustained international attacks is directly contrary to the official 
position of the executive branch. The President has formally adopted the Justice 
Department’s conclusion that the Geneva Conventions do not apply to our Nation’s 
defense against stateless terrorists, such as al Qaeda and comparable organizations. 
It has long been the rule that “the meaning attributed to treaty provisions by the 
Government agencies charged with their negotiation and enforcement is entitled to 
great weight.” Sumitono Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 185-86 
(1982). As Justice Thomas explained, courts should defer to “the Executive’s 
interpretation” of treaty provisions. Hamdan, 548 U.S. at _ (slip op. at 44) 
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(Thomas, J., dissenting). The Court’s interpretation of Common Article 3 fails to 
accord any deference to the views of the executive branch on this question, or, for 
that matter, any aspect of the Executive’s judgment and actions in the defense 
against terrorism. 

There are powerful arguments that the Geneva Conventions generally, and 
Common Article 3 specifically, do not apply to the Nation’s defense against 
terrorists. Article 2 of the Geneva Conventions renders the full protections of the 
Conventions applicable only to an armed conflict between two or more “High 
Contracting Parties,” and al Qaeda and its counterparts are plainly not “High 
Contracting Parties.” 

Similarly, Common Article 3 by its terms appears to apply only to a purely 
“internal” armed conflict — such as a civil war — on the territory of a signatory 
state, and not to an international conflict such as the defense against international 
terrorism. As Judge Randolph explained in the D.C. Circuit decision that Hamdan 
reversed, “The Convention appears to contemplate only two types of armed 
conflicts” — international armed conflict between signatories, and “a civil war.” 
Hamdan v. Rumsfeld, 415 F.3d 33, 41 (D.C. Cir. 2005). The conflict with 
international, stateless terrorists does not fall into either category. 

Sound policy considerations also support the conclusion that the protections 
of the Geneva Conventions do not extend to stateless terrorist groups. One of the 
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key purposes underlying the Conventions is to encourage combatants to conduct 
themselves in a manner that provides some protection for civilians. Under the 
Conventions, “irregular forces achieve combatant . . . status when they (1) are 
commanded by a person responsible for subordinates; (2) wear a fixed, distinctive 
insignia recognizable from a distance; (3) carry weapons openly; and (4) conduct 
their operations in accordance with the laws and customs of war.” The Position of 
the United States on Current Law of War Agreements: Remarks of Judge Abraham 
D. Sofaer, Legal Adviser, United States Department of State, Jan. 22, 1987, 2 Am. 
U. J. Int’l L. & Pol’y 415, 465, 467 (1987). Terrorists, of course, do not comply 
with any of these requirements, and they deliberately target civilians with violence. 
Extending the protections of the Geneva Conventions to terrorist groups endangers 
civilian populations by removing the incentives these groups have to observe the 
laws of war. 

Indeed, it is precisely for this reason — the increased danger to civilian 
populations — that the United States has declined to ratify treaties that would 
extend the protections of international humanitarian law to terrorist groups. Most 
notably, the United States has not ratified Additional Protocol I to the Geneva 
Conventions, which covers “armed conflicts in which peoples are fighting against 
colonial domination and alien occupation and against racist regimes in the exercise 
of their right of self-determination.” Protocol Additional to the Geneva 
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Conventions of 12 August 1949, and Relating to the Protection of Victims of 
International Armed Conflicts. The United States has not ratified Protocol I on the 
ground that it would “grant[] terrorist groups protection as combatants” and 
“elevate[] the status of self-described ‘national liberation’ groups that make a 
practice of terrorism,” undermining efforts “to encourage fighters to avoid placing 
civilians in unconscionable jeopardy.” Remarks of Judge Abraham D. Sofaer, 2 
Am. U. J. Int’l L. & Pol’y at 465, 467. The Hamdan Court’s conclusion that 
Common Article 3 applies to stateless terrorists is difficult to reconcile with the 
executive branch’s long-standing position with respect to Protocol I. 

Moreover, the Geneva Conventions are not now — and have never been 
regarded as — judicially enforceable. To the contrary, the Geneva Conventions set 
out comprehensive and exclusive state-to-state enforcement procedures that are to 
be carried out by the political branches of the signatory states. By interpreting the 
UCMJ to encompass the substantive protections of Common Article 3, but not the 
exclusive enforcement procedures common to all four Geneva Conventions, the 
Court, as Justice Thomas explained, “selectively incorporates only those aspects of 
the Geneva Conventions that the Court finds convenient.” Hamdan, 548 U.S. at _ 
(slip op. at 41). 

The Court’s determination that Common Article 3 applies to the war with al 
Qaeda and other international, stateless terrorist organizations is potentially very 
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far-reaching, it opens the door to the possibility that senior officials of the 
American government could be haled into distant courts for violating the 
Conventions’ requirements. Congress can and should remedy this problem by 
confirming the President’s determination that the Geneva Conventions do not 
apply to the conflict with stateless terrorist organizations — a determination that is 
more faithful to the text and purpose of the Conventions than the conclusion 
reached by the Hamdan Court. 

* * * 

I would like to thank the Committee for the opportunity to testify today and 
look forward to answering any questions the Committee may have. 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 
TESTIMONY OF SCOTT L, SILLIMAN ON 
HAMDAN V. RUMSFELD: ESTABLISHING A CONSTITUTIONAL PROCESS 

Tuesday, July 1 1, 2006 


Mr. Chairman, Senator Leahy and members of the Committee. My name is Scott L. Silliman and 
1 am a Professor of the Practice of Law at Duke Law School and the Executive Director of 
Duke’s Center on Law, Ethics and National Security. I also hold appointments as an adjunct 
Associate Professor of Law at the University of North Carolina, and as an Adjunct Professor of 
Law at North Carolina Central University. My research and teaching focus primarily on national 
security law and military justice. Prior to joining the law faculty at Duke University in 1993, 1 
spent 25 years as a uniformed attorney in the United States Air Force Judge Advocate General’s 
Department. 

1 thank you for the invitation to discuss with the Committee my views on the Supreme Court’s 
opinion in Hamdan v. Rumsfeld and what type of legislative response, if any, might now be 
needed in light of that ruling. Much has been said and written about the opinion in the last 
twelve days. Some hailed it for what they thought was a sharp rebuke of the President for 
overreaching his Constitutional authority, and for the Court’s establishing that protections under 
Common Article 3 of the Geneva Conventions extend to everyone we hold in detention in the 
War on Terrorism, whether at Guantanamo Bay or elsewhere. On the other hand, some cited it as 
a refusal by the Court to give appropriate judicial deference to a “war fighting” Commander in 
Chief during a time of crisis in this country. I agree with neither claim and, as 1 will explain 
later, I view the opinion more narrowly than most. It is important, I submit, that we distinguish 
between what the Court actually ruled and the extent of that ruling, and what may be the more 
long term implications of the decision for other presidentially approved programs in the War on 
Terrorism. I’d like to start by discussing the topic of military commissions generally before 
giving my assessment of the opinion itself. Then, I’ll end with my thoughts on the issue now 
before this Committee, 


Military Commissions Generally 

There is a rich historical tradition in this country involving the use of military commissions to try 
those accused of violations of the law of war, dating back to the Revolutionary War when Major 
John Andre, Adjutant-General to the British Army, was prosecuted in 1780 on a charge that he 
had crossed the battle lines to meet with Benedict Arnold and had been captured in disguise and 
while using an assumed name.' Others were conducted during the Mexican and Civil Wars, but 


' See generally Scott L. Silliman, On Military Commissions, 36 Case W. Res. J. Int’l L. 
529 (2005); Louis Fisher, Military Tribunals and Presidential Power (Univ. Of Kansas Press 
2005). 
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the two which are of greatest relevance to the challenged commissions at Guantanamo Bay were 
conducted during World War iF. In the first, after the declaration of war between the United 
States and Germany, eight Nazi saboteurs disembarked from two German submarines at 
Amagansett Beach on Long Island and at Ponte Vedra Beach in Florida, respectively, and 
proceeded to bury their uniforms and don civilian attire. They thereafter set about to sabotage 
war industries and war facilities in this country, but were quickly captured and prosecuted by a 
military commission convened by President Roosevelt and held in Washington DC. All eight 
were convicted, and six of the eight were executed only five days after being sentenced to death 
by the commission. The Supreme Court, in the context of reviewing the district court’s denial of 
petitions for habeas corpus, issued a carefully limited ruling affirming the government’s power to 
detain and tiy the saboteurs by military commission under the circumstances presented.^ In the 
second, after the surrender of Germany but before the surrender of Japan, 2 1 German nationals 
were convicted by a military commission sitting in China of violating the laws of war by 
collecting and furnishing to the Japanese armed forces intelligence concerning American forces 
and their movements. They were sentenced to prison terms and relocated to occupied Germany 
to serve them. The Supreme Court, again in the context of a district court denial of petitions for 
habeas corpus, held that enemy aliens, who at no relevant time and in no stage of their captivity 
had been within our territorial jurisdiction, had no constitutional right to access to our courts. 

The Court also reiterated that a military commission is a lawful tribunal to adjudge enemy 
offenses against the laws of war.” 

The military commissions which gave rise to both the Quirin and Eisentrager cases, as well as 
the one used to prosecute General Yamashita, the Commanding General of the Imperial Japanese 
Army in the Philippines, were war courts, one of three types of military commissions.’ The other 
two types of commissions are martial law courts, such as those used during the Civil War in Ex 
parte Milligan'' and in World War II in Duncan v. Kahanamoku^', and occupation courts, such as 
the one used in Madsen v. Kinsella‘ for the trial of an American dependent wife charged with 
murdering her husband in occupied Germany in violation of the German criminal code. The 


’ Ex parte Quirin, 3 1 7 U.S. 1 (1942). 

"* Johnson v. Eisentrager, 339 U.S. 763 (1950). 

’ Major Timothy C. MacDonnell, Military Commissions and Courts-Martial: A Brief 
Discussion of the Constitutional and Jurisdictional Distinctions Between the Two Courts, The 
Army Lawyer, March 2002, DA PAM 27-50-350, 19, 37. 

’ 71 U.S. (4 Wall.) 2 (1866). 

’ 327 U.S. 304(1946). 

* 343 U.S. 341 (1952). 
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military commissions which were established by President Bush for use at Guantanamo were of 
the first type, war courts. 


The Court’s Opinion in Hamdan v. Rumsfeld 

As mentioned previously, it is important to understand the precise ruling in Hamdan v. 
Rumsfeltf, and resist the urge to read into the opinion more than what is actually there. This is 
vital in light of the perceived urgency for some legislative response. 

The first issue facing the Court was jurisdictionaf-could it still rule on Hamdan’s case since the 
Government argued that the Detainee Treatment Act, enacted on December 30, 2005, “stripped” 
the Court of the power to hear Hamdan’s petitions for habeas and mandamus, even though they 
had been filed in the district court over two years earlier and the Supreme Court had granted 
certiorari on almost two months prior to the President signing the Act into law. In deciding that 
it still retained jurisdiction, the Court said that absent a clear statement by Congress to the 
contrary, the presumption was that the statutory restriction applied only to petitions filed after 
December 30*, and Hamdan’s challenge came before that. The Court’s ruling on this particular 
issue should also effectively defeat the Government’s attempt to dismiss, based upon the same 
jurisdiction-stripping statute, more than 100 habeas challenges brought before December 30* by 
other detainees at Guantanamo Bay. Those cases are currently pending a ruling by the Court of 
Appeals for the District of Columbia on the jurisdictional issue. Predicated upon the Hamdan 
opinion, the Court of Appeals seems to have no other option but to let them proceed. 

In contrast to the Court’s handling of the jurisdictional issue, its ruling on the merits is more 
narrowly focused. With regard to the question of who is empowered to establish military 
commissions, the Court initially probed the interplay between the powers of the President and 
those of Congress in time of war, and then raised, but did not answer, a question left lingering 
from Milligan-. 

“Whether Chief Justice Chase was correct in suggesting that the President may 
constitutionally convene military commissions ‘without the sanction of Congress’ 
in cases of ‘controlling necessity’ is a question this Court has not answered 
definitively, and need not answer today.”'" 

It is also interesting to note that the Court described as “controversial” Chief Justice Stone’s 
characterization in the 1942 German saboteur case. Ex parte Quirin", of Article 15 of the 


Hamdan v. Rumsfeld, S.Ct. , 2006 WL 1764793 (U.S.). 

Id. at 20. 

Quirin, supra, note 3. 
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Articles of War (the predecessor of the current Article 21 of the Uniform Code of Military 
Justice) as being congressional authorization for military commissions.'^ To what purpose? I 
believe the Court was clearly not discounting, nor specifically affirming, the constitutional 
authority of the President to convene military commissions in time of necessity in the absence of 
any specific statutory authorization. '■* What it did discount was the Government’s assertion that 
the President’s authority to convene military commissions flowed from statute, whether it be the 
Authorization for the Use of Military Force (AUMF), the Detainee Treatment Act, or the 
Uniform Code of Military Justice.''* Then, in one sentence of singular significance, albeit buried 


Hamdan, supra note 1, at 21. 

The legi.slative history of Article 15 of the Articles of War, the predecessor of Article 2 1 
of the UCMJ, is of interest in this regard. Army Brigadier General Crowder, then Judge 
Advocate General of the Army, testified before the Senate Subcommittee on Military Affairs on 
February 7, 1916, as follows: 

“General Crowder: .Article 15 is new. We have included in article 2 as subject to 
military law a number of persons who are also subject to trial by military commission. 

A military commission is our common-law war court. It has no statutory existence, 
though it is recognized by statute law. As long as the articles embraced them in the 
designation “persons subject to military law,” and provided that they might be tried by 
court-martial, 1 was afraid that, having made a special provision for their trial by court- 
martial, it might be held that the provision operated to exclude trials by military 
commission and other war courts; so this new article was introduced..,.lt just saves to 
these war courts the jurisdiction they now have and makes it a concurrent jurisdiction 
with courts-martial, so that the military commander in the field in time of war will be at 
liberty to employ either form of court that happens to be convenient..., 'Yet, as I have 
said, these war courts never have been formally authorized by statute. 

Senator Colt. They grew out of usage and necessity? 

Gen. Crowder. Out of usage and necessity. 1 thought it was just as well, as inquiries 
would arise, to put this information in the record.” 

Testimony of Brigadier General Enoch H. Crowder, United States Army, Judge 
Advocate General of the Army, on February 7, 1916, before the Subcommittee on 
Military Affairs, United States Senate, Revision of the Articles of War, S. Rep. No. 130, 
ed"- Cong., 1“ Sess. 40. 

“The Government would have us dispense with the inquiry that the Quirin Court 
undertook and find in either the AUMF or the DTA .specific, overriding authorization 
for the very commission that has been convened to try Hamdan. Neither of these 
congressional Acts, however, expands the President’s authority to convene military 
commissions. ’’....“Together, the UCMJ, the AUMF, and the DTA at most acknowledge a general 
Presidential authority to convene military commissions in circumstances where justified under 
the ‘Constitution and laws’, including the law of war.” {Id.'). The Court’s specific determination 
that the AUMF was not a statutory predicate for the commissions may, in future cases, put into 
question similar claims made by the Administration with regard to the AUMF and other 
presidentially approved programs in the War on Terrorism. 
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in a footnote, the Court clearly foreshadowed its principal holding; 

“Whether or not the President has independent power, absent congressional 
authorization, to convene military conunissions, he may not disregard limitations 
which that Congress has, in proper exercise of its own war powers, placed upon his 
powers. See Youngstown Sheet and Tube Co. V. Sawyer, 343 U.S. 579, 637 (1952) 
(Jackson, J., concurring). The Government does not argue otherwise.”'* 

The Court went on to discuss two statutory provisions which established just those limitations. 
Articles 21 and 36 of the Uniform Code of Military Justice, 10 U.S.C. §§ 821 and 836(b), 
respectively. In Article 2 1 , said the Court, Congress had conditioned the President’s use of 
military commissions on compliance with the law of war, which includes the four Geneva 
Conventions including Common Article 3 of those conventions which applies in non- 
intemational conflict. “ One of the provisions of Common Article 3 requires the use of a 
“regularly constituted court affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples”.” Because the accepted definition of a regularly constituted 
court includes ordinary military courts (courts-martial) but excludes all special tribunals"*, the 
President’s military commissions are not in compliance with Common Article 3 since he has 
demonstrated no practical need for deviating from courts-martial practice.” A word of caution is 
appropriate here with regard to the breadth of this part of the mling. The Court’s inclusion of 
Common Article 3 as being incorporated within the law of war was only within the context of 
how that phrase was used in Article 2 1 of the Uniform Code of Military Justice, an article which 
deals with military commissions and courts-martial. I do not join those who read the Court’s 
opinion more broadly as applying Common Article 3 to others at Guantanamo Bay or elsewhere 
who are being detained but who are not facing military commissions, and the majority clearly 
emphasized the limited nature of its holding^". Further, the Court accepted the view expressed by 
all three judges in the Court of Appeals decision that the Geneva Conventions, standing alone. 


Id. n. 23. 

Id. at 37. 

Id. citing the Geneva Conventions of 1949, 6 U.S.T. at 3320 (Art 3(l)(d). 

"* Id. at 39. 

” Id. 

™ “It bears emphasizing that Hamdan does not challenge, and we do not today address, the 
Government’s power to detain him for the duration of active hostilities in order to prevent such 
harm.” Id. at 40. 
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are not judicially enforceable in our courts.^' Thus, my view is that the Court’s determination as 
to the applicability of Common Article 3 affects Hamdan and the nine others who have been 
specifically charged with violations of the law of war and were facing military commissions, but 
because other possible applications of Common Article 3 were not before the Court, nor 
addressed in the opinion, that issue is obviously left for future cases. 

In testing the President’s military commissions against the other limiting provision of the UCMJ, 
Article 36, the Court arrived at a similar result. It first enumerated some of the military 
commission procedures which did not provide the same level of due process as courts-martiaP^ 
and then looked to the text of Article 36(b) itself’, interpreting it to mean that procedures 
established for military commissions must be uniform with those established in the UCMJ for 
courts-martial unless the uniformity was not practicable.’'* The Court ruled that the President’s 
determination that such uniformity was impracticable was insufficient to justify the variances 
from court-martial procedures.” Throughout this part of the opinion, the Court clearly implied 
that courts-martial, the type of military court used to prosecute members of our own armed 
forces, could appropriately and with judicial approval be used to prosecute those at Guantanamo 
Bay; and Justice Breyer, in his concurring opinion, specifically invited the Administration to 
work with the Congress in remedying the deficiencies the Court found in the military 
commission system.’* 

As I see it, the sum and substance of the Court’s ruling is that in unilaterally creating a system for 


’* “We may assume that “the obvious scheme’’ of the 1 949 Conventions is identical in all 
relevant respects to that of the 1929 Convention, and even that scheme would, absent some other 
provision of law, preclude Hamdan’s invocation of the Convention’s provisions as an 
independent source of law binding the Government’s actions and furnishing petitioner with any 
enforceable right. For regardless of the nature of the rights conferred on Hamdan, cf. United 
States V. Rancher, 1 19 U.S. 407 (1886), they are, as the Government does not dispute, part of the 
law of war. See Hamdi, 542 U.S., at 520-521 (plurality opinion). And compliance with the law 
of war is the condition upon which the authority set forth in Article 21 is granted.” Id. at 37. 

” The accused and his civilian counsel may be excluded from, and precluded from 
ever learning what evidence was presented during, any part of the proceeding which either the 
Appointing Authority or the presiding officer decides to close; and evidence (c.g. hearsay and 
unsworn statements) may be admitted which, in the opinion of the presiding officer, would have 
probative value to a reasonable person. Id. at 30. 

” “All rules and regulations made under this article shall be uniform insofar as 
practicable.” 10 U.S.C. § 836(b). 

’“* Hamdan, supra note 1 , at 33. 

” Id. at 34. 

’* Id. at 40. 


6 


VerDate Nov 24 2008 


11:01 Apr 27, 2009 Jkt 0431 1 1 


PO 00000 Frm 00256 Fmt 6633 


Sfmt 6633 


S:\GPO\HEARINGS\43111.TXT SJUD1 PsN: CMORC 



253 


military commissions, the President exceeded his authority by running afoul of the statutory 
limitations imposed by the UCMJ. Apart from the Court’s treatment of the jurisdictional issue 
involving the interpretation of the Detainee Treatment Act, the opinion, including its discussion 
of Common Article 3 as being a part of the “law of war” referenced in Article 2 1 , has direct 
impact only upon those currently facing military commissions. Although there may be 
implications as to how courts may rule in the future on the extent of protections under the 
Geneva Conventions or on other presidential programs in the War on Terrorism, those are issues 
for another day. The Court did not address them here. 


Establishing a Constitutional Process 

Because I read the Hamdan decision as being quite narrow in scope, I urge the Committee, if it 
deems a legislative response necessary, to consider one that is carefully tailored to meet the 
specific issues raised in the opinion. For example, since the Court did not deal with the broader 
question of the President’s authority to detain unlawful combatants at Guantanamo Bay until the 
cessation of hostilities, and because the Detainee Treatment Act already prescribes procedures for 
status review of those detainees, this is an issue that, at least for now, need not be addressed. 
Therefore, any proposed legislative response should be limited to addressing the Court’s list of 
due process shortcomings in the military commission system. 

If the Congress passes a law which merely gives legislative sanction to the prior system for 
military commissions-putting everything back in place the way it was-there is no assurance that 
it would pass judicial muster. With regard to the Court’s determination that Common Article 3 
was part of the “law of war” as referenced in Article 2 1 of the UCMJ, can Congress, by statute, 
nullify that requirement for compliance with international law as it applies to military 
commission procedures? Many legal scholars believe so, but it could well invite further 
challenges in the courts and years of further uncertainty. Merely giving Congressional sanction 
to the minimal level of due process in commissions which was criticized as inadequate by the 
Supreme Court and which fails to satisfy commonly recognized international legal standards is, 1 
believe, imprudent. 

Congress could also authorize a completely new system for military commissions which 
remedies most of the defects which the Court cited in its opinion, but which allows for a more 
flexible standard for the admission of evidence. For example, less reliable testimony such as 
unsworn statements or hearsay is not allowed in our federal and state courts, but could be 
admissible in military commissions if Congress made that the rule. Even under this more 
flexible standard, however, evidence acquired through coercive interrogation techniques should 
not be admissible. If there was some provision for a more substantial judicial review of a 
conviction, such as in the United States Court of Appeals for the Armed Forces which deals with 
military justice issues, and if a detainee was allowed to be present at all trial sessions unless he 
became disruptive, such a system would, 1 think, satisfy the objections of most. In other words, 
if virtually all the due process safeguards which currently apply in courts-martial, save the 
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standard for admissibility of evidence, were grafted into a newly enacted military commission 
system, that type of legislative response would be, I suggest, a better option, but not the one I 
advocate. 

What I urge the Committee to consider requires no new legislation. The Supreme Court in 
Hamdan clearly implied that courts-martial under the Uniform Code of Military Justice, the type 
of military trial system used to prosecute members of our own armed forces, could appropriately 
and with judicial approval be used to prosecute those at Guantanamo Bay. This is a fair and 
well-proven system of law, created by Congress some 56 years ago, that is more than adequate to 
the task. Article 18 of the Code^’ gives general courts-martial jurisdiction to prosecute violations 
of the law of war, and the President need only make the policy decision to use them. 

Some might argue that using the court-martial system, with its higher standard for admissibility 
of evidence and other due process rights found in our federal courts, would prevent the 
government from getting convictions in some cases. Although I do not accept the validity of that 
argument, the impact would be marginal even if true. There will probably be no more than 20 or 
so military commissions convened under any system because, although the standard for detaining 
an individual requires only an administrative determination that he was an enemy combatant in 
an armed conflict against the United States, the standard for bringing criminal charges in a 
military commission requires far more-credible evidence of a specific violation of the law of 
war. To those who suggest that we disadvantage ourselves by using courts-martial and that some 
of those 20 or so potential cases might not be able to be successfully pursued, I say that in the 
worldwide court of public opinion we would actually gain far more than we would lose. By 
adopting the same system of military trials for prosecuting terrorists that we use for our own 
service personnel, we send a loud and clear message to all that we have set the bar high, no 
matter what the enemy does. In light of recent allegations of atrocities committed in Iraq by our 
servicemen, such a decision would help to restore our international credibility by proving that we 
are, in practice as well as rhetoric, a nation under the rule of law. 

Finally, I suggest that as this Committee and others weigh the legislative options for dealing with 
military commissions and other questions regarding detainees, you continue to solicit the counsel 
of those who are well versed and most familiar with the issues-military judge advocates, both 
active duty and retired. I believe their advice will be of great benefit to you in your deliberations. 

Mr. Chairman, Senator Leahy, and members of the Committee, thank you again for inviting me 
to share my concerns with you. I look forward to answering any questions you might have. 


” 10 U.S.C. § 818. That article reads, in part, “General courts-martial also have 

jurisdiction to try any person who by the law of war is subject to trial by military tribunal and 
may adjudge any punishment permitted by the law of war.” 
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My name is Charles D. Swift. 1 am a Lieutenant Commander in the Judge Advocate 
General’s Corps, United States Navy, and I am the detailed defense counsel in the military 
commission case of United States v. Salim Ahmed Hamdan. I thank the Committee for inviting 
me to testify today as you begin the vitally important process of determining the necessity of a 
legislative response to the Supreme Court’s opinion in Hamdan v. Rumsfeld. 

Critical to that consideration is the question of whether military commissions can ever 
actually deliver the fall and fair trials promised by the President’s order. Based on the past five 
years the inescapable conclusion is that the commission consistently failed to meet the 
President’s mandate for full and fair trials. This isn’t simply the view of a defense counsel who 
litigated in the commission system. It is also the view of some of the commission prosecutors. 
One of those prosecutors, Air Force Captain John Carr, wrote that in his experience, the 
commission system was “a halfhearted and disorganized effort by a skeleton group of relatively 
inexperienced attorneys to prosecute fairly low-level accused in a process that appears to be 
rigged.” (E-mail from Captain John Carr to Colonel Fred Borch, attached at Tab A) Another 
prosecutor, Air Force Major Robert Preston, lamented that “writing a motion saying that the 
process will be fall and fair when you don’t really believe it is kind of hard - particularly when 
you want to call yourself an officer and a lawyer.” (E-mail from Major Robert Preston to 
Colonel Fred Borch, attached at Tab A) The commission system, as these prosecutors 
concluded, was incapable of holding a fair trial. 

Those of us who litigated cases in Guantanamo recognized that the military commission 
system was flawed in both design and execution. The military commission system’s procedures 
were simply inadequate to ensure that trials produced accurate results. The system’s many 
shortcomings included the following. 
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The military commission system had inadequate rules to ensure that the Defense 
would receive exculpatory evidence in the government’s possession. Providing the defense with 
exculpatory evidence in the government’s possession promotes not only a tribunal’s fairness, but 
also the accuracy of its results. That is why the Supreme Court has held that an “individual 
prosecutor has a duty to learn of any favorable evidence known to the others acting on the 
government's behalf in the case, including the police." Kyles v. Whitley, 514 U.S. 419, 438 
(1995). Yet in the military commission system, the Prosecution had no obligation to give the 
Defense exculpatory evidence in the possession of other government agencies. This was 
significant because, according to one former military commission prosecutor, government 
agencies intended to deliberately exploit this gap in discovery obligations to keep the defense 
from obtaining exculpatory evidence. Commission prosecutor Captain John Carr wrote to the 
commission system’s Chief Prosecutor, “In our meeting with [a government agency], they told 
us that the exculpatory information, if it existed, would be in the 10% that we will not get with 
our agreed upon searches. 1 again brought up the problem that this presents to us in the car on 
the way back from the meeting, and you told me that the rules were written in such a way as to 
not require that we conduct such thorough searches, and that we weren’t going to worry about 
it.” (E-mail from Captain John Carr to Colonel Fred Borch, attached at Tab A) 

Very simply, under the military commission rules the Prosecution had no obligation to 
disclose evidence from other government agencies suggesting the defendant was innocent. 

• The military commission system’s lax evidence admissibility standard allowed the 
Prosecution to obtain a conviction through the use of rank hearsay, including unsworn written 
statements and law enforcement agents’ summaries of interviews. During the commission 
discovery process, it became apparent that major portions of the Prosecution’s cases would 
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consist of calling law enforcement agents to the stand who would then testify about what they 
heard from various witnesses they interviewed. The defendants would have no ability to cross- 
examine the actual witnesses against them, because those witnesses would never be called. 
Instead only the government’s agents would be called. 

This procedure contrasts sharply with the guidance of Justice Scalia’s opinion for the 
Supreme Court in Crawford v. Washington, which noted that the Confrontation Clause was 
adopted in response to arguments that “[njothing can be more essential than the cross examining 
[of] witnesses, and generally before the triers of the facts in question. . . . [Wjritten evidence . . . 
[is] almost useless; it must be frequently taken ex parte, and but very seldom leads to the proper 
discovery of truth.”' The dissenting Justices in Hamdan were incorrect in maintaining that 
“Petitioner . . . may confront witnesses against him.”^ The Defense could confront only those 
witnesses the Prosecution chose to present. In practice, this meant little or no confrontation right 
at all. 

• The military commission system had no rule preventing the admissibility of .statements 
obtained by coercion. As Chief Justice Roberts recently wrote for the Supreme Court, “We 
require exclusion of coerced confessions both because we disapprove of such coercion and 
because such confessions tend to be unreliable.”'* Yet military commissions had no rule 
excluding such unreliable evidence unless the coercion rose to the level of torture. Even the 
prohibition against statements obtained by torture - belatedly adopted on March 24, 2006 and 

' Crawford v. Washington, 541 U.S. 36, 49 (2004) (quoting Richard Henry Lee, Letter IV by the 
Federal Farmer (Oct. 1 5, 1 787), reprinted in 1 Bernard Schwartz, The Bill of Rights; A 
Documentary History 469, 473 (1971)). 

^ Hamdan v. Rumsfeld, 548 U.S. , 2006 U.S. LEXIS 5185, at *276 (June 29, 2006) 

(Thomas, J., dissenting) (quoting Brief for Respondents at 4). 

* Sanchez-Llamas v. Oregon, 548 U.S. 2006 U.S. LEXIS 5177, at *30-*31 (June 28, 2006). 
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announced the day before the Supreme Court’s oral argument in the Hamdan case - fails to 
provide a standard of proof or allocate who has the burden of proof to establish that statements 
were the product of torture. Perhaps the most glaring problem was that, as a practical matter, the 
rule barred tortured testimony only when it was torture in the eyes of the prosecution - and there 
was no provision at all guaranteeing to the defense any sort of discovery about coercion to obtain 
testimony. 

• Both the Presiding Officers, who performed the judicial function in the military 
commission system, and the military commission panel members, who served as jurors, were 
selected by the Appointing Authority - the same official who approved the charges against the 
defendant. One of the military commission prosecutors. Air Force Captain John Carr, wrote that 
the Chief Prosecutor told him “the military panel will be handpicked and will not acquit these 
detainees.” (E-mail from Captain John Carr to Colonel Fred Borch, attached at Tab A) For the 
position of Chief Presiding Officer, the Appointing Authority picked a long-time fnend who had 
retired from the Army five years previously, had not practiced law since his retirement, and had 
never been an active member of any bar. 

• The Appointing Authority -- the same individual who approved the charges and 
appointed the commission’s members and its presiding officer - also performed a judicial role. 
Any interlocutory appeals were resolved by the Appointing Authority. So any ruling by the 
commission that would result in dismissal of the charges was forwarded to the Appointing 
Authority for his review. Thus, the same official who had begun the prosecution by approving 
the charges was allowed to overrule any determination that the charges should not go forward. 

• The Review Panel, which was supposed to serve as the appellate body of the military 
commission system, was not impartial. One member - William T. Coleman, Jr. - attended a 
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meeting in July 2003 during which the prosecution discussed its efforts and strategy and a 
discussion was held as to various legal authorities relevant to military commissions. (Exhibit 1 1 
to Declaration of Christine S. Ricci, pages 47-50, Vaughn Index, NIMJv. Department of Justice, 
No. 1:04CV00312 (RBW), attached at Tab B) 

• The Defense had no right to call witnesses. The parties’ ability to obtain witnesses to 
testify at military commission hearings was unequal. The Prosecution could obtain whatever 
witnesses it wished unilaterally, but the Defense was required to ask the Prosecution for 
permission to obtain any witnesses it wished to call. The Defense was required to give its 
opposing counsel a synopsis of the witness’s expected testimony along with an explanation of 
how the testimony supported the Defense case. This resulted in the equivalent of a poker game 
in which the Prosecution’s cards were dealt face down while the Defense cards were dealt face 
up. The advantage to the Prosecution was palpable. Additionally, while the Defense could seek 
the Presiding Officer’s review of the Prosecution’s denial of a witness request, in practice the 
Presiding Officers denied literally every Defense witness request on which they ruled. In all ten 
commission cases, in only a single case and then only in one instance has the Defense been 
permitted to call a witness. That witness - the only witness to ever testify at a military 
commission proceeding in Guantanamo - was allowed to testify under a pseudonym despite the 
fact that the same witness had previously provided a sworn affidavit concerning the same subject 
matter in which he identified himself in open Federal proceedings. Again, the Hamdan dissent 
was incorrect in claiming that “Petitioner . . . may subpoena his own witnesses, if reasonably 
available.”'’ In fact, the Defense had no ability to issue subpoenas and, with only one exception, 
no success in obtaining witnesses through the Prosecution or the Presiding Officer. 

“ Hamdan v. Rumsfeld, 548 U.S. , , 2006 U.S. LEXIS 5185, at *216 (June 29, 2006) 
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Almost all of the documents that the defense counsel did receive through the discovery 
process could not be shared with the client. Most of the documents the defense received were 
“Protected Information” because the Prosecution made the discretionary decision to stamp them 
“For Official Use Only” or “Law Enforcement Sensitive.” Protective orders in commission 
cases also severely limited the defense counsel’s ability to discuss prosecution witnesses’ 
identifies with the defendant. Preventing the defense counsel from discussing virtually all of the 
Prosecution’s evidence with the defendant made effective case preparation almost impossible. 

• The commission system not only prevented the defendant from preparing for trial by 
reviewing the evidence with his defense counsel, but also allowed the defendant to be excluded 
from portions of his own trial. Any civilian defense counsel representing the accused could also 
be excluded from closed sessions. In two commission cases - United States v. Hamdan and 
United States v. Hicks - the defendant was removed from his own trial during voir dire. When a 
defendant or civilian defense counsel was excluded, commission rules prevented the military 
defense counsel from sharing with them what occurred during the closed session. In the history 
of Anglo-American jurisprudence, including that of military justice, 1 have only learned of one 
incident during the Civil War where this is documented to have occurred. In that case the Judge 
Advocate General of the Army summarily reversed the decision. 

• Those few rules that did exist to govern commission proceedings were subject to 
constant revision. The rules could, and did, change after cases had already begun. Additionally, 
the power to make new rules was subdelegated all the way down to the Presiding Officers. The 
result was equivalent to allowing U.S. district court judges to make up new Federal Rules of 
Criminal Procedure and apply them to cases that had already started. The Presiding Officers on 


(Thomas, J., dissenting) (quoting Brief for Respondents at 4). 
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occasion abused this authority by adopting new rules that not only aggrandized their own power, 
but also prejudged matters that the parties were litigating before them by promulgating rules that 
codified the Prosecution’s desired outcome. 

• The system for assigning several defense counsel from the same office to represent 
alleged co-conspirators violated some defense counsel’s state bar ethical rules. The 
Pennsylvania Bar Association advised the military defense counsel in one military commission 
case that she had “a disqualifying conflict of interest” due to the office’s representation of 
multiple alleged co-conspirators. (Advisory opinion of Pennsylvania Bar Association, attached 
at Tab C) 

• Even if the handpicked commission panel were to review all of the evidence and 
acquit the defendant, the defendant could nevertheless remain incarcerated. Secretary of Defense 
Rumsfeld stated, “Even in a case where an enemy combatant might be acquitted, the United 
States would be irresponsible not to continue to detain them until the conflict is over.”^ If a 
detainee can be held indefinitely with or without a guilty verdict at a military commission, then 
why even bother? 

When then- White House Counsel Alberto Gonzales promoted the concept of military 
commissions in a November 30, 200 1 New York Times op-ed piece, he argued, “They can 
dispense justice swiftly, close to where our forces may be fighting, without years of pretrial 
proceedings or post-trial appeals.”* Almost five years later, not a single military commission has 
been completed. The ten that began were convened 8,000 miles from where our forces are 
fighting in Afghanistan. By contrast, during the same period the Army alone has held 373 


* Defense Department Operational Update Briefing, Federal News Service, March 28, 2002 
(available at LEXIS/NEXIS (Federal News Service file). 

* Alberto R. Gonzales, Martial Justice, Full and Fair, N.Y. Times, Nov. 30, 2001 , at 27. 
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courts-martial on the battlefields of Iraq and Afghanistan. These proceedings accomplished 
every one of the objectives laid out by the Attorney General in his op-ed. 

In his dissent. Justice Thomas echoed the proponents of commissions and criticized 
Justice Stevens for ignoring the reality of the battlefield. Such criticism is unjustified. The court- 
martial was developed for both use on the battlefield and the protection of information vital to 
national security without compromising the essential substantive safeguards necessary for a fair 
trial. Judge Robertson, who issued the injunction requiring the use of courts-martial, and Justice 
Stevens and Justice Kennedy, who authored the opinions upholding Judge Robertson’s opinion, 
are all former service members well acquainted with the realities of the battlefield. The reality of 
the battlefield is that our service members are best served by scrupulously following the laws of 
war, even when our enemies do not. Following the law of war protects our military in the field, 
enhances our national reputation at home and abroad, and promotes the growth of the rule of law 
and democracy that in the end are our strongest weapons against terrorism. 

To illustrate the potential damage to our national reputation posed by quick-fix legislation 
in the wake of the Supreme Court’s decision, consider the following: Suppose that in order to 
protect our troops from false allegations of the murder of civilians by our enemies, military 
commanders invoked the historic requirement that the crime of murder cannot be prosecuted 
unless the prosecution can produce a body. A military prosecutor seeking justice for the victims 
and believing that the rule conflicts with both the modem law of war and the Uniform Code of 
Military Justice appeals the order all the way to the Supreme Court, ultimately prevailing. The 
decision is hailed around the world as evidence that the United States stands first and foremost 
for the rule of law. Under these circumstances, attempting to circumvent such a decision without 
proof that the existing rules were inadequate would not make sense. Hastily adopting legislation 
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that revives the discredited commission system would similarly detract from our nation’s 
reputation as the leading proponent of human rights in the world 

Four years and eight months ago, following the publication of the President’s unilateral 
decision adopting Military Commissions, my co-counsel Professor Neal Katyal warned this 
committee that they would fail to produce convictions and eventually be struck down by the 
Supreme Court, Not only was Professor Katyal ’s legal analysis correct, but the practical benefits 
of commissions extolled by it proponents have failed to materialize. The commissions have 
completed not a single trial. No one was even indicted for almost three years, and when 
indictments finally came, a total of 1 0 have been made. Do wc really want to change the entire 
legal regime - exposing us to untold criticism around the world for abrogating the Geneva 
Conventions - for 1 0 trials? Perhaps such a regime change makes sense if there is 
incontrovertible evidence that the current one has failed. But, as five Justices of the Supreme 
Court repeatedly emphasized in the Hamdan decision, the existing court-martial system provides 
a battle-tested way to try terrorists today. Before junking an existing system, we should give that 
system a try - particularly when making any changes will inevitably result in yet more litigation 
and uncertainty. 

Trials that comply with the Uniform Code of Justice will cure all of the abuses I have 
identified for this committee. If on the other hand we again elect to stray from the tried and true 
path laid out in the Uniform Code of Military Justice that the Supreme Court returned us to, not 
only will these abuses continue, but 1 fear that we will find ourselves right back where we started 
yet again. Except this time, the situation will have deteriorated to the point that trials are no 
longer even possible. It is time for the American people to have their day in court. It is time to 
use courts-martial. 
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— Original Message — 

From: Borch, Fred, COL, DoD OGC 

Sent: Monday, March 15, 2004 11:29 

To: Davenport, Teresa, CAPT, DoD OGC; Lang, 

Scott, CDR, DoD OGC; Brubaker, Kurt, UCol, DoO OGC; Couch, Stuart, 
LtCoi, DoD OGC; Sullivan, Ronald, MA3, DoD OGC; Wc^f, Carrie, CRT, DoD 
OGC; Trivett, Jr, Oayton, LT, DoD OGC; IChanna, Karunesh, Mr, DoD OGC; 
Keegan, Michael, Mr, DoD OGC; Ambrose, Bruce, ItCol, DoD OGC 
Cc: Benotd, Jan^, CW3, DoD 0^; fNeston, 

Robert, MA3, DoD OGC; Carr, John, CPT, DoD OGC 
Subjea: Allegations of misconduct and 
unprofessicmalism against Chief Prosecutor 
Importance: High 


VerDate Nov 24 2008 


11:01 Apr 27, 2009 Jkt043111 PO 00000 Frm 00269 Fmt 6633 


Sfmt 6633 S:\GPO\HEARINGS\431 1 1 TXT SJUD1 


PsN:CMORC 



266 


VerDate Nov 24 2008 


All: 


Please read below. 


Capt, Carr has made some serious allegations 

against me as the Chief Prosecutor— charges that, if tnje, mandate that 

I be relieved of my duties. 


Among other things, Capt. Carr, insists that an 

"environment of dishonesty, secrecy, and deceit” exists within the 

entire office. 


In an email preceding Capt. Carr’s, you will 

note that Ma]. Preston voices similar views: he states that he is 

"disgusted” with the "lack of vision” and "lack of integnty" in the 

office, and has “utter contempt" tor many of the judge advocates serving 

with us. 


Bottom line: Both Capt. Carr and MaJ. Preston 

believe that what we are doing is so wrong that they cannot "morally, 

ethically, or professionally continue to be a part of this process." 


I am convinced to the depth of my soul that all 
of us on the prosecution team are truly dedicated to the mission of the 
Office of Military Commissions — and that no one on the team has 
anything but the highest ethical pnnciples. ) am also convinced that 
what we are doing is critical to the Nation's on-going war on terrorism, 
that what we have done in the past— and will continue to do in the 
future— is truly the "right” thing, and that the allegabons contained 
in these emails are monstrous lies. 


It saddens me greatly that two judge 

advocates — whom 1 like very much and for whom I have only the greatest 
respect and admiration — think otherwise. In fairness to all of you, 
however, it is important that you read what has been written about me 
and you. 


COLBorch 


— Original Message 

From: Cam, John, CPT, DoD OGC 

Sent: Monday, March 15, 2004 07:56 

To; Borch, Fred, COL, DoD OGC 

Cc: Preston, Robert, MAJ, DoD OGC; Davenport, 

Teresa, CAPT, DoD OGC: Wolf, Camie, CFT, DoD OGC 

Subject: RE; Meeting with Colonel Borch and 
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myself, 4:00 p.m. today. Col Borch’soffce 


Sir, 


! appreciated the opportunity to meet last 

Thursday night, as well as the frankness of the discussion. The topics 
covered and the comments made have been replaying in my mind since we 
ended the meeting. 1 have also reviewed Maj Preston's comments in his 
e-mail below, and I agree with them in every respect. 


] feel a responsibility to emphasize a few 
issues. I do not think that our current troubles in the office stem 
from a dash of personalities. It would be a simple, common, and easily 
remedied situation to correct if this were true. People could be 
reassigned or removed. 


It is my opinion that our problems are much more 
fundamental. Our cases are not even dose to being adequately 
investigated or prepared for trial. This has been openly admitted 
privately within the office. There are many reasons why we find 
ourselves in this unfortunate and uncomfortable position - the starkest 
being that we have had little to no leadership or direction for the last 
eight months. It appears that instead of pausing, conducting an honest 
appraisal of our current preparation, and formulating an adequate 
prosecution plan for the future, we have invested substantial time and 
effort to conceal our deficiencies and mislead not only each other, but 
also those outside our office either directly responsible for, or asked 
to endorse, our efforts. My fears are not insignificant that the 
Inadequate preparation of the cases and misrepresentation related 
thereto may constitute dereliction of duty, false official statements, 
or other criminal conduct. 


An environment of secrecy, deceit and dishonesty 
exists within our office. This environment appears to have been 
passively allowed to flourish, if it has not been actively encouraged. 
The examples are many, but 3 few irKiude: 


1. CDR Lang's misrepresentations at the Mock 
Trial - CDR Lang made many misrepresentations at the MockTnal, to 
include stating that we had no reason to believe that al Bahlul had 
suffered any mistreatment or torture. When 1 confronted him immediately 
after the mock trial with his notes to the contrary, he admitted that he 
was aware of abuse allegations related spedfically to al Bahlul. 

Interestingly, It was because of Prof. Wedgewood's comments at the mock 
trial that we even began to inquiry into the conditions at the detention 
camps in AF, which prior to the mock trial had been consciously ignored. 
Other troubling aspects of the mock trial include, but are not limited 
to: statements that we would be ready for trial in 3 days, that al 
Bahlul has maintained from day one that he is a member of AQ, the 
deliberate and misleading presentation of select statements from al 
Bahlul, the careful coordination of the schedule to limit meaningful 
questions, the conscious inclusion of an overwhelming amount of paper in 
the notebooks, and the refusal to include a proof analysis. 


2. Suppressing FBI Allegations of Abuse at 

Bagram - Over dinner and drinks, KK and Lt Trivett heard from FBI agents 
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that detainees were being abused at (tie Bagram detention facility. Lt 
Tnvett told KK after dinner that they couldn’t report the allegations 
because it was told to them "in confidence." KK told COR Lang, LtCol 
Couch and Brubaker anyway, and all three stated that there was not 
credible evidence and concluded on their own volition that they should 
not report the allegation to you or other members of the office. 
Interestingly, CDR tang recently suggested the Lt Trivett, despite his 
lack of experience and judgment, be sent to review the CID reports of 
abuse at Bagram. 


3. Refusal to give Mr. Haynes the COLE video - 
Mr. Haynes asked CDR Loftus twice for a copy of the COLE video. 1 heard 
CDR Loftus ask CDR Lang whether she should take a copy of the video over 
to Mr. Haynes. CDR Lang told her not to, and that maybe in a few days 
Mr. Haynes would forget that he asked for it. 


4. The disappearance/destruction of evidence - 
As I have detailed to you, my copy of CDR Lang's notes detailing the 302 
in which al Bahlul claims torture and abuse is now missing from my 
notebook. The 302 can not be located. Additionally, Craig king of the 
FBI related last week that he called and spoke to CDR Lang about the 
systematic destruction of statements of the detainees, and CDR Lang said 
that this did not raise any issues. 


5. "I’ve known about this for a year." 

Hamden's name is on the UN 1267 list, and we only learned of it in Dec. 
When CDR Lang was confronted with this information, he claimed that he 
had known about it for the last year. No attempt had been made prior to 
Dec to discover upon what evidence Hamdan was added to the list, and we 
still don't know. If he was aware of this fact, one is left to wonder 
why no inquiry was made with the State Department. He made the same 
"I've known about this for a year" claim about the Tiger Team AQ 101 
brief, although he has had many of us searching for the information 
contained within it for months. 


6. CDR Lang's misrepresentations at the office 
overview of his case. As detailed in a previous e-mail to you, CDR Lang 
made numerous misrepresentations concerning his case at the office 
meeting to discuss his case, indicating that he either consciously lied 
to the office, or does not know the facts of his case after 18 months of 
working on it. 


1 have discussed each of these specific examples 

with you, and you told me that you had taken corrective action to some. 

For example, in reference to paragraph 2, 1 asked how I was suppose to 
trust these attorneys to review documents and highlight exculpatory 
evidence and you responded that "when the time comes" you would put out 
very direct guidance. I do not believe that ethical behavior is 
something that can be directed during selective bme penods. 


These examples are well known to the members of 

this office, yet there has been no public rebuke of the behaviors. 

Hence, the environment and behaviore continue to flourish. 1 am left to 
wonder why at an office meeting we were not told: 


"1 understand that misrepresentations are being 
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made concerning the facts of our cases. If 1 find out this happens 
again, the responsible party is going to be fired." 


"1 understand that evidence is being withheld 

from our civilian leadership.. If I find out this happens again, someone 

is going to be fired." 


"I understand that allegations of abuse are not 
being brought to my attention or reported to the appropriate 
authorities. If 1 find out this happens again, someone is going to be 
fired." 


"I understand that evidence is being hidden or 

destroyed- If I find out this happens again, someone is going to be 

fired." 


Even m regards to CDR Lang’s recent behavior 
towards Maj Preston and myself, the office was not told the real reason 
for why he has been removed as the deputy, only further feeding the 
underlying animosity and indicating that the action was forced upon you 
and not really justified - if not, surely you would have taken a less 
conciliatory stance. 


You stated in our meeting last week that what 
else can you do but lead by example. 


in regard to this environment of secrecy, deceit 

and dishonesty, the attorneys in this office appear to merely be 

following the example that you have set 


A few examples irKlude: 


You continue to make statements to the office 
that you admit in private are not tnre. With many of the issues listed 
here, the modus operandi appears to be for you to make a statement at a 
meeting, pause, and when no one states a disagreement, assume that 
everyone is in agreement. To the listener, it is clear that the 
statements are not true, put we are not to correct, disagree, or 
question you in front of the office. (For example, when I asked you 
basic questions concerning conspiracy law at an office briefing, CDR 
Lang called me into his office and told me that my conduct was 
borderline disrespectful because it put you in an urKomfortable 
position.) 


You have stated for months that we are ready to 
go immediately with the first four cases. At the same time, e-mails are 
being sent out admitting that we don’t have the evidence to prove the 
general conspiracy, let alone the specific accused's culpability. In 
fact, it may be questioned how we are in a better posibon to prove the 
general conspiracy today than we were last November at the mock trial. 

Of course, it should also be noted that we have substantially changed 
course even since November and now acknowledge that the («an to prove 
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principal liability for TANBOM, KENBOM, COLE and PENTBOM was misguided 
to say the least. 


We are rushing to put 9 more RTBs together for 
cases that you admit are not even close to being ready to go trial. We 
are also being pressed to prepare charge sheets, and you have asked that 
discovery letter go out on these cases. We are led to telieve that 
representations are being made are that these cases can be prosecuted in 
short order, when this simply is not true. 


You told the AF generals that we had no 
indication that ai Bahlul had been tortured. It was after this 
statement, which CDR Lang quietly allowed to go uncorrected, that I 
brought up CDR Lang's missing notes to the contrary. You admitted to me 
that you were aware that al Bahlul had made allegations of abuse. 


In our meeting with OGA, they toid us that the 
exculpatory information, if it existed, would be in the 10% that we will 
not get with our agreed upon searches. I again brought up the problem 
that this presents to us in the car on the way back from the meeting, 
and you told me that the rules were written in such a way as to not 
require that we conduct such thorough searches, and that we weren't 
goirjg to worry about it. 


You state in a morning meeting that al Bahlul 

has claimed ”in every statement" that he was an AQ member. When 1 told 
you after the meeting that this was not true, you simply admitted that 
you hadn't read the statements but were relying on what CDR Lang had 
told you. As I have detailed in another e-mail, it does not appear that 
CDR Lang is even aware of how many statements al Bahlul has made, let 
alone conducted a thorough analysis. 


When Maj Preston raises concerns about him 

advising the AA given the potential appearance of partiality, you 

advised him not to stop giving advice, but to only give advice orally. 


CDR Lang has emphasized at morning meetings, 
with you in the office, that we do not need to be putting so many of our 
concerns in e-mails and that we can just come down and talk. Given the 
disparity between what is said in causal conversation and the aatements 
made by our leadership in e-mails. It is understandable (hat we have 
relied more and more on written communications. 


You have repeatedly said to the office that the 
military panel will be handpicked and will not acquit these detainees, 
and we only needed to worry about building a record for the review' 
panel. In private you have went further and stated that we are really 
concerned with review by academicians 10 years from now, who will go 
back and pick the cases apart. 


We continue to foster the impression that CITF 
IS responsible for our troubles and lack of evidence, although we have 
learned in the last few weeks that we haven't even sat down with the 
case agents to figure out what evidsKe they have and how they have 
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gathered it. You acknowledged last week mat we will not even try to 
fix the problems with CITF. What is perhaps most disturbing about the 
lack of progress by our investigative agents is that it does not appear 
we have ever adequately explained the deficiencies to the CTTF 
leadership. 


Our morning meetings, briefings, and group 
discussions are short and superficial - it cojld be argued designed to 
permit a claim that the office has discussed or debated a certain topic 
without permitting such meaningful discussions to actually take place. 

Two prosecutors were scheduled 15 minutes each to go over the facts of 
their case. Charge sheets are reviewed by the office the afternoon that 
they are to be taken over to the Deputy M. The lay down on the general 
conspiracy is cursory and devoid of meaningful comments or suggestions. 
The fatt that we did not approach the FB] for assistance prior to 17 Dec 
- a month after the mock trial - is not only Indefensible, but an 
example of how this office and others have misled outsiders by 
pretending that interagency cooperation has been alive and well for some 
time, when in fact the opposite is true. 


It is claimed that the Tiger Team didn't do 

"shit" when in fact many of the products (i.e., AQ 101 and the statement 
of predicate facts) that they put together almost two years ago closely 
mirror products that have taken us months to put together. In fact, 
even a cursory review of the Tiger Team materials we now have (after 
several efforts to get them were sharply rebuffed by our own staff) 
shows that the Tiger Team had articulated many of the obstacles we now 
face and had warned that if these obstacles were not removed that 
prosecutions could not succeed. 


As part of this atmosphere that you fostered, 

Maj Preston was publicly rebuked for bringing this issue to the group's 
attention and you specifically stated that you had reviewed the tiger 
team materials, there was little if any usable material m them, and 
that the demise of the tiger team had been the result of an unfortunate 
personality clash and nothing else. A review of the files shows 
otherwise. 


From 3une to December, you were only present in 
the office for brief periods, often less than 4 hours every two weeks. 
However, you continued to insist that CDR Lang spoke for you and 
directed those who e-mailed you with concerns to address them with CDR 
Lang. It is difficult to believe that his deficiencies were unknovm at 
that time, and consequently it is difficult to believe that you were 
unaware of the fact that we had little to no direction during that time 
frame. The fact that he directed each of us in the office not to speak 
to you directly was, and remains to me, astonishing - but does permit 
one to argue that they were unaware of any difficulties during a 
critical period of this endeavor. 


One justification for the concealment and 

minimization of the problems has been the often stated proposition that 
MG Altenburg will be able to remedy many of these problems when he 
becomes the Appointing Authority. However, you have recently stated 
that MG Altenburg is a good friend of yours, that you hope he will be 
heavily reliant on B6 Hemingway for a period of time, and ttiat we will 
not be forwarding any documentation of cases (e.g. proof analysis) to MG 
Altenburg which suggests that he will not be in a position to exercise 
independent judgment or oversight 
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It is my opinion that the primary objective of 
the office has been the advancement of the process for personal 
motivations -- not the proper preparation of our cases or the interests 
of the American people. 


The posturing of our prosecution team chiefs to 
maneuver onto the first case is overshadowed only by the zeal at which 
they hide from scrutiny or review the specific facts of their case - 
thereby assuring their participation. 


The evidence does not Indicate that our military 
and civilian leaders have been accurately informed of the state of our 
preparation, the true culpability of our accuseds, or the sustainability 
of our efforts. 


I understand that part of the frustration with 

Maj Preston's discussions with BG Hemingway was that you did not have 
the opportunity to discuss the matteis with him in the first instance. 

It was clear from the discussions with BG Hemingway that he was unaware 
of the lack of preparation with our cases prior to signing the charges, 
or many of the other problems that we have discussed. 


You have stated that you are confident that if 

you told MG Altenburg that we needed more time that he would give it to 
you. Underlying this comment is the fad that MG Altenburg has not been 
made aware of the significant shortcomings of our cases and our lack of 
preparation and cooperation with outside agencies. 


1 also have significant reason to believe that 

Mr. Haynes has not been advised in the most accurate and precise way. 

It appears that even the results and cribques of the mock trial, 

described like so many other efforts in this office as a "home run," 

were manipulated to present the maximum appearance of endorsement (for 

example, the reorganization and bold-face in Lt Col Uetzau's critique 

that was openly discussed in the office) 


We originally alleged that the accuseds were 

responsible as pnnciples for 9/11, the COLE and the embassy bombings. 
Additionally, we alleged that al Qosi was involved with Mubarak and that 
al Bahlul was aware of Atta and larrah, and was somehow linked to a 9/1 1 
meeting in Malaysia. I understand that significant policy decisions 
have yet to be vetted with tXDJ OLC, and that they appeared less than 
totally comfortable wiHn our theory of Utility and culpability of the 
accuseds. 


The comments we have heard in the office appear 
to revolve around one goal - to get the process advanced to the point 
that it can not be turned off- We are tcW that we just need to get 
defense counsel assigned, because then they can't stop the process and 
we can fix the problems. We just need to get charges approved because 
then they can't stop the process and ttien maybe we can fix the problems. 
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'If the appropriate decisionmakers are provided 
accurate information and determine ttMt we must go forward on the path 
we are currently on, then ail would be very committed to accomplishing 
this task. However, it instead appears that the decisionmakers are 
being provided false information to get them to make the key decisions, 
to only learn the truth after a point of no return. 


It IS at least possible that the appropnate 

officials would be more concerned about approving charges, arraigning 
accuseds, and signing more RTBs prior to the arguments in front of the 
Supreme Court if they knew the true state of the cases and the position 
they will be left in this fall. 


[It IS also unclear how the steadfast refusal to 
have the prosecutors co-iocated with the CTTF agents is in the interests 
of the American people or the preparation of the cases, and could be 
motivated by anything but a purely personal issue widi someone involved 
in the process. You have admitted that both organizations productivity 
would be greatly increased.] 


To address at least some of the underlying 
issues, the following may be proposed: 


1. After fully informing the sages or invitees 

to the Mock Trial of the deficiendes we now acknowledge, solicit their 

recommendations and suggested courses of action. 


2. Before MG Altenburg signs in -- taking on 
the AA responsibility and further damaging his lucrative private 
practice -- fully and accurately brief him on the status of our cases, 
our theories of liability, and the likely timetable in which we would be 
able to prepare cases after al Bahlul and al Qosi. 


3. Fully and accurately brief Mr. Haynes and 
DOJ on the status of our cases, our theories of liability, and the 
likely timetable in which we would be able to prepare cases after al 
Bahlul and al CJosi. 


A. Take immediate action within the office to 
develop a comprehensive prosecution strategy. 


5. Take immediate action within the office to 

establish an environment that fosters openness, honesty, and ethical 

behavior. 


6. Replace current prosecutors with senior 

experienced trial litigators capable of maintaining objectivity while 

zealously preparing for trial. 
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Instead, what I fear the reaction to Maj 

Preston's and my concerns will simply be a greater effort to make sure 
that we are walled off from the damaging information - as we are aware 
has been attempted in the past. 


I would like to conclude with the following - 
when I volunteered to assist with this process and was assigned to this 
office, I expected there would at least be a minimal effort to establish 
a fair process and diligently prepare cases against significant accused 
Instead, I find a half-hearted and disorganbed effort by a skeleton 
group of relatively inexperienced attorneys to prosecute fairly 
low-level accused in a process that appears to be ngged. It is 
difficult to believe that the White House has approved this situation 
and 1 fully expect that one day, soon, someone will be called to answer 
for what our office has been doing for the last 14 months. 


1 echo Maj Preston's belief that 1 can not 

morally, ethically, or professionally condnue to be a part of this 

process. While many may simply be concerned with a moment of fame and 

the ability in the future to engage in a small-time practice, that is 

neither what I aspire to do, nor what I have been trained to do It 

will be expected that I should have been aware of the stioitcominas with 

this endeavor, and that I reacted accordingly. 


v/r. 


Capt Carr 


— Original Message 

From: Preston, Robert, MAJ, DoD OGC 
Sent; Thursday, March 11, 2004 16:19 
To: Davenport, Teresa, CAPT, DoD OGC 
Cc: Borch, Fred, COL, DoD OGC 
Subject: RE: Meebng with Colonel Bordi and 
myself, 4:00 p.m. today. Col Borch's office 


Ma’am 


while I appreciate the sentiment, I have to tell 
you that I don't see a tot of use continuing to talk about this stuff 
unless your looking at reassigning us out of this office 1 don't " 
intend to speak for John although I know he feels the same wav but for 
me 1 sincerely believe that this process is wrongly manned wronolv 
focused and a blight on the reputation of the armed forces I don't 
have anything knew to say. I am pretty sure that everyone in the wortd 
knows my sentiments about this office and this process 


Certainly there have been some unfottinate 

symptomatic issues like Cdr Lang's recentiy heightened animositv towards 
John (and I'm not going to let that one go either), but 
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concerns here have nothing to do wth personality conflicts or 
intellectual disagreements. 


I don’t think that anyone really understands 
what our mission is, but w^ateyer we are doing here is not an 
appropriate mission. 1 consider the insistence on pressing ahead with 
cases that would be marginal even if property prepared to be a severe 
threat to the reputation of the Military Justice System and even a fraud 
on the American people - surely they don’t expect that this fairly 
half-assed effort is all that we Have been able to put together after 
all this time. 


At the same time, my frank impression of my 

colleagues is that they are minimizing and/or concealing the problems we 
are faang and the potential embarassment of the Armed Forces {and the 
people of the United States) either because they are afraid to admit 
mistakes, feel powerless to fix tNngs, or because they are more 
concerned with their own reputations than they are with doing the right 
thing. Whether I am right or wrong about that, my utter contempt for 
most of them makes it impossible for me to work effectively. 


Frankly, I became disgusted with the lack of 

vision and in my view the lack of Integrity long ago and 1 no longer 

want to be part of the process - my mindset is such that I don’t believe 

that I can effectively participate - professionally, ethically, or 

morally. 


I lie awake worrying about this every night. I 
find it almost impossible to focus on my part of the mission - after 
all, writing a motion saying that the process will be full and fair when 
you don't really believe it will be is kind of hard - particularly when 
you want to call yourself an officer and a lawyer. This assignment is 
quite literally ruining my life. 


I really see no way to fix this situation other 
than reassignment. I don't want to be an obstacle to anyone, but I’m 
not going to go along with things that I think are wrong - and I think 
Oris Is wrong, ifs not like I'm going to change my opinion in 
order to "go along with the program." I’m only going to persist in 
doing what I think is right and at some point that is going to lead to 
even harder feelings. Half the office thinks we are traitors anyvnay 
and frankly I think they are gutless, simple-minded, self-serving, some, 
or all of the above so you can see how that's going to go... 


I know even well-meaning people get bred of 

hearing this, but the fact is that I really can't stomach doing this and 

1 really don't want to waste time talking about it. 


PS: John's not back yet. I think he was at 
FBI this afternoon. 


— CMginal Message 

From: Davenport, Teresa, CAPT, OoO OGC 
Sent: Thursday, March 11, 2004 13:36 
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To; Preston, Rcrf)ert, MA3, DoD OGC; Carr, John, 
CPT, DoD OGC 

Cc: Borch, Fred, COL, DoD OGC 

Subject: Meeting with CcHonel B<xch and my^lf, 

4:00 p.m. today, Col Borch's office 

Major Preston and Captain Carr, 


Captain Carr and 1 had a long talk this morning. 

Based on his expressions of concern for some unresolved issues, 
including botii ethical matters ar>d p^son 
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UNITED STATES OF AMERICA 

) 

) 

) 

Defense Motion 

V. 

) 

Ethics Advisory Opinion of the PBA 


) 

) 

in Support of Defense Motion D-7 

BINYAM MOHAMED 

) 

) 

[June 7, 2006] 


1. On May 4, 2006, undersigned counsel timely filed a motion titled, Defense 
Motion to Withdraw Appearance as Counsel if the Structure of the OMC-D Remains 
Unchanged, (the motion is marked as D-7 and RE 53 in the filing inventory). This 
motion explicitly noted in paragraph 3(j) ii that counsel was seeking an ethics advisory 
opinion from the Pennsylvania Bar Association (PBA). 

2. On June 6, 2006, counsel, received in her inbox, the attached ethics advisory 
opinion from the PBA dated May 1 8, 2006. 

3. Counsel is therefore filing the PBA opinion which she referenced in her May 4, 
2006 motion (i.e., D-7 and RE 53) with the Commissions for admission into the record 
and in support of Defense Motion to Withdraw Appearance as Counsel if the Structure of 
the OMC-D Remains Unchanged (D-7 and RE 53). 

WHEREFORE, undersigned counsel requests that the attached PBA opinion be 
filed and admitted by the Commission in support of Defense Motion to Withdraw 
Appearance as Counsel if the Structure of the OMC-D Remains Unchanged (D-7 and RE 
53). 


//signed// 

Yvonne R. Bradley, Major, USAFR 
Detailed Military Counsel of Binyam Mohamed 
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your Other Partner 


committee on legal ethics and professional responsibility 


co^MAiim 

Mlf-HAKI.I. TrMIW 

-ioa?«m; boss WTtomi 

CO'VlClt CXAIRt 
K>I»N€.I0W 
CARLA 0 WATT 

rrwtCS COOAONATOR 
LOUnt M. LAMOfttAt/X 


May 18. 2006 

ATTORNEY-CLIENT PRjfVILEGE 


Major Yvonne R. Bradley 
1051 Fairchild Avenue 
Willow Grove, ARS PA 1 9090 

Re: Inouirv No. 2006-050 

Dear Major Bradley: 

Your request to the Pennsylvania Bar Association Legal Ethics and Professional 
Responsibility Commiuee has been referred to me. You have advised the Committee as follows: 

You arc licensed to practice law in Pennsylvania. You arc also a member of the United 
States Air Force Reserve Station at Wil low Grove, Pennsylvania. In December 2005 you were 
assigned and detailed by the military to represent one of ten detainees charged by the Military 
Commissions for war crimes. You were assigned to work in the Office of Military Commissions 
• Defense ("OMC-D") in Washington, DC. All the attorneys who represent each of the charged 
detainees work for OMC-D and a majority of the attorneys work in the same office. You have 
advised that the lawyers in this office share confidential information about their cases. 

Your client has been charged in a specific conspiracy involving three other alleged co- 
conspirators, each of whom is represented by a lawyer working in OMC-D, All the defense 
lawyers at OMC-D report to the Chief Military Counsel who is responsible for managing, 
advising, evaluating and approving funding for each attorney. The Chief Military Counsel has a 
privilege with each attorney working for the OMC-D, advises all of the attorneys in the office 
and receives confidential information from each attorney about their cases. 

You have asked whcdicr the Pennsylvania Rules of Professional Conduct govern your 
representation, and whether you have a conHici of interest under those rules. 

I . The Pennsylvania Rules of Professional Conduct apply. 

Rule 8.5 of the Pennsylvania Rul s of Professional Conduct states: 


?HU53S0302,l/!)0[)C0M0SO!9 
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(a) DiscipKnaty Authority. A lawyer admitted to practice in this jurisdiction 
is subject to the disciplinary authority of this jurisdiction, regardless of where the 
lawyer's conduct occurs. 

(b) Choice of Law. In any exercise of the disciplinary authority of this 
jurisdiction, the rule of professional conduct to be applied shall be as follows: 

( 1 ) for conduct in connection with a matter pending before a tribunal, 
the rules of the jurisdiction in which the tribunal sits shall be 
applied, unless the rules of the tribunal provide otherwise. 

Under the Pennsylvania choice of rules, the choice of law will be determined by the 
Military Commission's Rules of Professional Responsibility of Appointing Authority Regulation 
No. 3. That regulation establishes policies for the ethical conduct of attorneys in connection with 
a proceeding before, during and after a trial by military commission. 

Appointing Authority Regulation No. 3 acknowledges that lawyers wortcing in the 
Commission process must comply with state Rules of Professional Conduct. It states: 

In addition to State and branch specific armed forces Rules of 
Professional Conduct, compliance with all rules, regulations, and 
instructions applicable to trials by military commission convened 
punuant to references (a) and (b) shall be deemed a professional 
responsibility obligation for the practice of law within the 
Department of Defense. 

The November 30, 2005 letter from Col. Dwight Sullivan to you detailing you to 
represent your client also states that you are bound by the Pennsylvania Rules of Professional 
Conduct. The letter states; 

You should be aware that in addition to your Slate Bar and Service 
Rules of Professional Conduct, that by virtue of your appointment 
to represent client before a military commission, you will be 
subject to professional supervision by the Department of Defense 
General Counsel. 

2. OMC-D is a "firm." 

Comment {1] to Rule 1 .10 of the Pennsylvania Rules of Professional Conduct reads as 
follows: 


For the purposes of the Rules of Professional Conduct, the term 
“firm" denotes lawyers in law partnership, professional 
corporation, sole proprietorship or other association authorized to 
practice law; or lawyers employed in a legal services organization 
or other organization. See Rule 1.0(c). Whether two or more 
lawyers constitute a firm within this definition depends on specific 
facts. See Rule 1.0, Comments [2]-[4]. 




- 2 - 
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The Comments to Rule 1.0 states: 

[2] The terms of any formal agreement between associated 
lawyers are relevant in detennining whether they are a firm, as is 
the fiict that they have mutual access to infonnation concerning the 
clients they serve. Furthermore, it is relevant in doubtful cases to 
consider the underlying purpose of the Rule that is involved. A 
group of lawyers could be regarded as a firm for purposes of a rule 
that the same lawyer should not represent opposing parties in 
litigation, e.g.. Rules 1.7(a), 1.10(a), while it might not be so 
regarded for purposes of a rule that information acquired by one 
lawyer is attributed to another, e.g.. Rule I.lOfb). 

Since each of the lawyers at OMC-D report to the Chief Defense Counsel who is their 
supervisor, shares confidential information with the Chief Defense Counsel and share 
confidential information about their cases with each other, the lawyers in this office effectively 
act as though OMC-D were a law firm where confidential infonnarion about clients can be 
shared with other lawyers in the firm. 

3. The Pennsylvania Rules impute each lawyer’s conflicts to all lawyers in OMC-D. 

Rule 1.10(a) of the Pennsylvania Rules of Professional Conduct states: 

While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing 
alone would be prohibited from doing so by Rules 1 .7 or 1 .9, . . . 

4. You have a disqualifying conflict of interest. 

Rule 1.7 of the Pennsylvania Rules of Professional Conduct provides: 

(a) Except as provided in paragraph (b). a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly 
adverse to another client; or 

(2) there is a significant risk dial the representation of 
one or more clients will be materially Umited by the lawyer's 
responsibilities to another client, a former client or a third person 
or by a personal interest pf the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of 
interest under paragraph (a), a lawyer may represent a client if: 


PHL 5380502 1/000001.103019 
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(1 ) the lawyer reaionabiy believes that the lawyer will 
be able to provide competent and diligent representation to caeh 
affected client; 

(2) the representation is not prohibited by law; 

(3) the representation docs not involve the assertion of 
a claim by one client against another client represented by the 
lawyer in the same litigation or other proceeding before a tribunal; 
and 


(4) each affected client gives informed consent. 

The exceptions in Rule 1 .7(b) do not apply since (i) it would not be reasonable for you to 
believe that you could provide competent and diligent representation to each alleged participant 
charged in a conspiracy and (ii) your client has refused to consent. 

You have advised that co-defendants have made statements against each other which arc 
likely to be used against them during the Military Commission process. In the representation of 
your client, you would attempt to impeach the other co-defendants who are represented by other 
lawyers in OMC-D. There is, therefore, a significant risk that the representation of your client 
will be materially limited by the representation of other clients by other lawyers in OMC-D. Sec, 
for example. Inquiry No. 92-171, a copy of which is enclosed. 

Very truly yours, 

Michael L. Temin ' 



CAVEAT; THE FOREGOING OPINION IS ADVISORY ONLY AND IS NOT BINDING ON 
THE DISCIPLINARY BOARD OF THE SUPREME COURT OF PENNSYLVANIA OR ANY 
COURT. IT CARRIES ONLY SUCH WEIGHT AS AN APPROPRIATE REVIEWING 
AUTHORITY MAY CHOOSE. MOREOVER, THIS IS THE OPINION OF ONLY ONE 
MEMBER OF THE COMMITTEE AND IS NOT AN OPINION OF THE FULL 
COMMITTEE. 
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JANUARY 25, 1993 
INQUIRY NO. 92-171 

You have requested an analysis and opinion of the ethical implications of representation 
in a case where a possible conflict of interest may occur. The facts as provided to me are 
as follows; 


Statement of the Facts 

Defendants A and B were arrested as co-conspirators to a crime and applied for a public 
defender. Because B will testify against A, A’s case is conflicted out of the Public 
Defenders’ Office and apparently assigned to outside counsel. While the case of 
Commonwealth vs. A & B is still open and the Public Defendas’ Office is still 
representing B, A is charged with another offense unrelated to the Commonwealth vs. A 
& B case. 


Question Presented 

Whether the Public Defenders’ Office can represent a criminal defendant in a later 
criminal proceeding when it has been determined that the Public Defender’s Office 
cannot represent this same defendant in a differait proceeding currently being handled by 
the Public Defender’s office because of a direct conflict in the pending case? 


Legal Analysis 

The Pennsylvania rules of Professional Conduct address conflict of interest in Rule 1.7. 
This Rule states as follows: 

(a) A lawyer shall not represent a client if the 
representation of that client will be directly adverse to 
another client, unless: 

(1) the lawyer reasonably 
believes the representation 
will not adversely affect the 
relationship wifii the other 
client; and 
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(2) each client consents after 
consultation. 

(b) A lawyer shall not represent a client if the 
representation of tliat client may be materially limited by 
the lawyer’s responsibilities to another client or to a third 
person, or by the lawyer’s own interests, unless; 

(1) the lawyer reasonably 
believes the representation 
will not be adversely 
affected; and 

(2) the client consents after 
full disclosure and 
consultation. When 
representation of multiple 
clients in a single matter is 
undertaken, the consultation 
shall include explanation of 
the implications of the 
common representation and 
the advantages and risks 
involved. 

42 Pa. C.S. A. Rule 1 .7. (1 989 & Supp. 1992). 

Because this case arises in the criminal area, extreme care must be exercised. Indeed, the 
Comment to Rule 1 .7 specifically mentions the difficulties which arise in criminal cases 
when multiple representation occurs. Further, the section of the Comment to Rule 1.7 
entitled Conflicts in Litigation cautions as follows: 

The potential for conflict of interest in representing 
multiple defendants in a criminal case is so grave that 
ordinarily a lawyer should decline to represent more than 
one co-defendant. 

Comment to Rule 1 .7 Conflict of Interest - Conflicts in Litigation section 

While the facts of the case presented for analysis here do not require the automatic 
disqualification of counsel seemingly required in a multiple representation case, the 
question here does arise in the criminal context where most commentators have taken the 
position that even the slightest potential for conflict should be resolved by assigning a 
case to separate counsel. Sss- The Law and Ethics of Lawyering. Jeoffrey C Hazard, Jr. 
and Susan P. Koniak, Foundation Press, Inc. (1990) pages 625 - 626. 
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Accordingly, when the language of Rule 1.7 (b) is examined, it becomes clear that the 
determination of whethar the representation of A is possible while the matter of 
Commonwealth vs. A & B is still pending, hinges on whether information that is gained 
by virtue of the lawycr/clicnl relationship in either matter would adversely affect a Public 
Defender’s ability to represent either client to his or her best ability. In the event that 
there is any opportunity for confidential information gained by the lawyer to effect the 
performance of counsel during either case, the Public Defenders’ Office should not 
accept representation of A in the second matter. 

Arguably, if the two cases were totally unrelated and if both individuals, A and B, afier 
being apprised of the representation by the Public Defender of each other, agreed to 
continue having the Public Defender’s office represent them, no problem could occur 
with Rule 1.7 because conseit to the adverse representation had been given. 
Unfortunately, courts have often looked with disfavor on vvaivers defendants have made 
regarding conflict, or potential conflicts, in a criminal setting. See, The Law and Ethics of 
Lawyering , supra ., pp. 627-630. Therefore, the most prudent course of action is to refer 
the second case out to independent counsel.' 


Because of the great importance in maintaining criminal cases in an uncompromised 
maimer, it is necessary for the Public Defender’s Office to find independent counsel for 
A while the case of Conunonwealth v. A&B is pending and being handled by the same 
Public Defender’s Office. 

CAVEAT: THE FOREGOING OPINION IS ADVISORY 
ONLY AND IS NOT BINDING ON THE 
DISCIPLINARY BOARD OF THE SUPREME COURT 
OF PET4NSYLVANIA OR ANY COURT. IT CARRIES 
ONLY SUCH WEIGHT AS AN APPROPRIATE 
REVIEWING AUTHORITY MAY CHOOSE TO GIVE 
IT. MOREOVER. THIS IS THE OPINION OF ONLY 
ONE MEMBER OF THE COMMITTEE AND IS NOT 
AN OPINION OF THE FULL COMMITTEE. 


1 If Ihe first action of Commonwealth vs, A&B were concluded, it is possible that with consent by A&B 
and the building of sufficient "Chinese walls" around the lawyers handling both eases, that the public 
defimdert office could handle A ’3 second case. However, while Commonwealth vs. A&B is pending, the 
case should not be undcrtakni by the public deftnders orfice. 
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ETHICS OPINIONS ARE AUTHORED BY THE PENNSYLVANIA BAR 
ASSOCIATION COMMITTEE ON LEGAL ETHICS AND PROFESSIONAL 
RESPONSIBILITY. 
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